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ART. I.—DELEGATION, 


THE CIRCUMSTANCES WHICH RENDER THE SUBSTITUTION OF A 
NEW SECURITY AND A NEW DEBTOR A DISCHARGE OF AN 
OLD DEBT. 


Unver the title of “ Novation’ in our first number, we con- 
sidered the effect of a renewal of a security for an existing 
debt, between the same parties, with or without a new con- 
sideration, and we now propose to discuss the nature of that 
contract, which is termed in the civil law, a delegation, by 
which, on a consideration passing between the respective 
parties, a debtor is discharged on the undertaking of another 
person to assume the obligation. 

The question whether such an agreement is an effectual 
discharge of the old debt, commonly arises on the withdrawal 
of one partner from a firm, who leaves the partnership funds 
to his associates for the payment of debts, for which he was 
with them jointly liable. 

The question whether an old debt, is under certain circum- 
stances discharged by a new security, is often discussed as if 
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it depended upon a new consideration between the debtor 
and the creditor, but in general a new consideration is not 
necessary to constitute either a valid novation, or delegation. 
The substitution of a new security, when it constitutes nova- 
tion, is in itself a sufficient consideration for the discharge of 
the previous security, and the consideration by which that 
security was supported is transferred to, and constitutes the 
foundation of the new liability. A debtor may delegate to 
another, who is indebted to him, the duty of assuming and 
paying his debt, and if the delegant discharges the debt of 
the party to whom this delegation is made, that discharge 
constitutes a sufficient consideration for the performance of 
the delegated duty. The mutuality in the latter case, forms 
the consideration. As on the exchange of lands, there is a 
mutual consideration, viz. the exchange of liabilities, and 
this renders any other unnecessary. As is implied by the 
term, a duty which is owed by one debtor is transferred to 
another, the acceptance of which by the delegated creditor 
discharges the former debtor. But the delegation may be 
made by one of two debtors, to the other, and if one joint 
debtor engages to pay the debt of both, on a sufficient con- 
sideration, this when accepted by the creditor, may discharge 
the previous joint liability. 

Such a case is stated by Pothier, as an instance of a valid 
delegation.!. He says that when two heirs are jointly bound 
to pay a debt by reason of their succession, one of them may, 
on partition of the succession, assume the entire debt as a 
duty delegated to him by his co-debtor, who will be liberated, 
if the creditor formally declares such to be his intention, 
Although in this case, a new debtor is not introduced, the 
transaction constitutes a delegation and not a simple nova- 
tion, because of the agreement between the two debtors, that 
one shali assume the entire delegated debt, the consideration 
of which agreement forms also the basis of the undertaking 
on the part of the creditor to accept the delegation in dis- 


* Pothier on Obligations, p. 3, c. 2, art. 6, sect. 1. 
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charge of the joint liability. If the debtor had been simply 
released, the renewal on the part of the other joint debtor, if 
accepted as a substituted debt, would have been a novation. 
The essence of the agreement, which is distinguished at the 
civil law by the title of delegation, is the agreement between 
the former debtor and the new obligor; but the substitution 
of a new debt which is termed novation, is essentially an 
agreement between the debtor and the creditor. 

Much confusion has resulted from disregarding the peculiar 
characteristics by which such agreements are distinguished. 
Agreements between a debtor and his co-obligor, or between 
a debtor and a third person, by which the duty of paying a 
debt is delegated from the debtor, and accepted by the creditor 
in discharge of a previous liability, have been received with 
much more favour by the courts than a mere engagement 
simply implying a release or novation between the debtor 
and creditor. For in the one case there is a consideration 
which is substantial between the party released and the party 
assuming new liability, and in the other case there may be 
no new consideration whatever, and the change of security 
may be merely formal. 

In the case which constituted the subject of our strictures, 
in the first number of this work, there was no agreement be- 
tween the party who was claimed to be released, and the 
other obligors for a delegated liability. The transaction was 
simply between the debtor and the creditor, and there did not 
appear to be any consideration for a release by the creditor. 

When an agreement for a delegation is made between two 
parties who are co-obligors for the payment of an existing 
debt, the consideration which supports that delegation enters 
into the contract on the part of the creditor to accept the new 
debtor, and the relinquishment of a debt by the party released, 
or the money paid by him, forms the consideration which 
gives effect to the release by the creditor. 

When one of two co-obligors owes the other a sum of 
money which is secured by a note negotiable, and in conside- 
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ration of a discharge of this indebtedness, the payee of the 
negotiable note agrees to pay the entire debt for which he is 
bound with his co-obligor, if that delegation of liability and 
the release is consented to by the creditor, the agreement 
becomes tripartites, and is supported by a consideration 
which is mutual. If the parties to the negotiable note be- 
come charged with any equities in relation to that instrument, 
this will not affect the delegation, or restore the liability of the 
party released, nor will it in reference to the creditor discharge 
the delegated liability. 

If one partner withdraws from a firm which is bound for 
debts to the payment of which he is with his partners jointly 
liable, he may enter into an agreement with the remaining 
partners, that they alone shall be liable for the debts of the 
partnership, and if this agreement is founded upon a sufficient 
consideration, it will be binding between the partners; and if 
this undertaking is communicated to the creditor, and he 
agrees to accept the remaining partners, and discharge the 
partner retiring, the consideration which supports the delega- 
tion as between the partners, will support it as a release ex- 
tinguishing the ancient joint liability and giving effect to the 
new promise. 

In the case of Lodge v. Dicas and Rondeau, the defendants 
had been attorneys in partnership. On a dissolution, it was 
arranged between them, that Rondeau should receive the 
partnership debts, and discharge the plaintiff’s demand. The 
plaintiffs had however no other knowledge of any arrange- 
ment between the parties, than was given them by a letter 
from Rondeau, as follows: “We have been arranging our 
accounts, and Mr. Dicas and myself have agreed that I should 
take the amount of your account on myself, which I will be 
responsible for to you.”’ Upon receiving this letter, the plain- 
tiffs expressly agreed to exonerate Dicas from all liability as 
to the partnership account, and stated that they should change 


13 B. & A. 64, 
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it to Rondeau, he having continued to employ them as his 
agents. 

Abbot c. j., was of opinion, that it had not been distinctly 
proved, that the plaintiffs were acquainted with the fact, that 
Rondeau, by virtue of the arrangement between him and the 
defendant Dicas, was to recover the debts due to the partner- 
ship, and take upon himself the payment of the demand. If 
it had been distinctly proved that the plaintiffs were acquainted 
with the arrangement, the learned judge said he should still 
have great doubt whether Dicas was released. 

Bailey j., said, that undoubtedly there might be a conside- 
ration arising out of a detriment to the defendant, and it was 
said, that the allowing Rondeau to collect the partnership 
debt, was a detriment to Dicas, and might therefore be a good 
consideration for the plaintiff’s promise; but there was no 
evidence that that fact was known to the plaintiffs, and unless 
that was so, it could form no consideration for the plaintiff’s 
promise. 

The arrangement between the two partners was known, 
and there was an express agreement on the part of the cre- 
ditor to exonerate the retiring partner; but as the consideration 
for the agreement between the partners was not communicated 
or known by the plaintiffs, the court were of opinion that there 
was no consideration for the release, and that the transaction 
did not constitute a valid delegation. Mr. chief justice Abbot 
seems to have supposed, that the mere knowledge on the part 
of the plaintiffs, of the agreement between the partners, would 
not operate as a release, unless the creditor was actually a 
party to that agreement. 

In another case, the defendants and John Inglis deceased, 
were partners, under the firm of Inglis, Ellice & Co., and 
were indebted to the plaintiffs. On the 30th day of April, 
1821, the defendant Ellice retired from the firm, and the fol- 
lowing circular letter was sent to the plaintiffs and the other 


' David ». Ellice, 5 B. & C. 196. 
1* 
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correspondents of the firm: “We beg to acquaint you, that 
Mr. Ellice retires from our firm from the present date. The 
business of the house will be continued as heretofore by the 
remaining partners, who assume the funds and charge them- 
selves with the liquidation of the debts of the partnership.” 
This circular was transmitted by Inglis & Co., to the plaintiff, 
but no information was communicated to him that they had 
been delegated on a receipt of partnership funds to pay the 
debt. The defendants acknowledged by letter the receipt 
of the circular, and added, “the account will be transferred 
so soon as my account current is received, and an account 
opened for the new firm.” The plaintiffs afterwards wrote 
that they had transferred the account to the new firm. They 
merely changed the heading of their account. 

Abbot c. j., who delivered the judgment of the court, said 
it had not been proved that the partner withdrawing from the 
firm had left partnership funds in the hands of the other 
remaining partners to pay the debts, and that no such fact 
could be presumed. But he was farther of opinion, if from 
the circumstances of the case, such a presumption might 
exist; if there was any delegation to the remaining partners 
to pay the debt; the plaintiff never acceded to the agreement. 
He drew no negotiable instrument, and the withdrawing 
partner did not know that he had even changed the heading 
of his account to the new firm. 

The fact that the remaining partners had assumed the 
funds, and charged themselves with the liquidation of the 
debts, was certainly communicated to the plaintiff, but it did 
not appear that any consideration passed for such an agree- 
ment to liquidate the debts. If it had appeared that the with- 
drawing partner had parted with any valuable interest in the 
partnership funds, on the others agreeing to pay the debts, 
such a detriment would between them have been a good con- 
sideration. The court in this case proceeded upon the ground, 
that unless the actual existence of a consideration between 
the partners was sufficient to give efficacy to the release, the 
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promise of the plaintiff was a naked agreement, as that con- 
sideration was not known or acted upon; that although the 
plaintiff was induced to change the heading of his account, 
there was nothing in this binding upon him; that there was 
no mutuality of consideration; and that there was no tri- 
partite agreement for a delegation which such a contract 
must always be. 

In a subsequent case,! the judgment of the court in the 
above case was questioned by lord chief justice Denman. 

The defendants, Charles Percival aud James Percival, part- 
ners, were indebted to the plaintiffs for goods sold and de- 
livered. On the dissolution of the partnership, notice was 
given by advertisement in a gazette, that James would receive 
and pay all the debts. Effects were left in the hands of 
James suflicient to pay the debts due from the partnership. 
James Percival informed the plaintiff that he must look to 
him (James), alone. The plaintiffs afterwards drew a bill on 
James Percival, which was accepted by him and dishonoured. 
The action was against all the partners, for goods sold and 
delivered. 

Denman c. j., delivered the judgment of the court. He 
was of opinion that the facts proved raised a question for the 
jury, whether it was agreed between the plaintiffs and James, 
that the former should accept the latter as their sole debtor, 
and should take the bill of exchange accepted by him alone, 
by way of satisfaction for the debt due from both. If it was 
so agreed, his lordship considered it a good answer on the 
part of the retiring partner, by way of accord and satisfac- 
tion. He was also of opinion, that there was evidence of a 
delegation, by Charles to James, to make such an agreement, 
«as James had the partnership effects left in his hands and was 
to pay all the partnership debts.” 

His lordship said, that the case of David wv. Ellice, was not 
altogether satisfactory to the court, as there was evidence in 


' Thompson tv. Percival, 5 B. & A. 925, 
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that case, of the payment of the old debt by Inglis, Ellice & 
Co, to the plaintiff, and a new loan to the old firm, “which 
might as well have been effected by a transfer of account, by 
mutual consent, as by actual payment of money.”’ 

We have been the more particular in our statement of the 
above cases, because they are manifestly not reconcilable 
with each other. On examining the circumstances of the 
cases of David v. Ellice and Thompson v. Percival, it will be 
perceived, that the difference in the opinion of the courts by 
which they were decided, related merely to the communica- 
tion of the consideration to the creditor. In each of the cases, 
the consideration for assuming the sole liability, as between 
the debtors, would seem to have been sufficient. In neither 
of the cases was the creditor a party to that agreement, and 
so far as it respects the retiring partner and the creditor, there 
was no consideration for the undertaking, on the part of the 
creditor, to assume the remaining partner as his sole debtor. 
Mr. chief justice Abbot considered such an agreement as un- 
supported by the consideration of a distinct agreement be- 
tween the debtors. Lord Denman must have considered the 
agreement between the two debtors as founded upon a con- 
sideration which extended to the undertaking of the creditor, 
and which, though unknown at the time, was the considera- 
tion of it. 

When one of several partners retires from a firm, the agree- 
ment that is entered into, for a delegation, may be regarded 
in the light of a proposition to the creditors, to accept the sole 
and separate liability of the remaining partners. It certainly 
cannot be necessary, that the creditors and the several part- 
ners should meet together, that the outgoing partner should 
then agree to transfer all the effects to the continuing partner, 
and that the creditor should agree to look to himonly. If the 
withdrawing partner agrees to leave all the effects to the con- 
tinuing partner, who thereupon undertakes to assume the sole 
liability, whenever the creditors consent to this arrangement, 
and expressly agree to discharge the retiring partner, the con- 


| 
| 
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sideration which supports the agreement for a delegation, be- 
tween the partners, will be sufficient to give efficacy to the 
acceptance of the delegation, if that agreement is knewn. If, 
however, it is unknown to the creditor, his undertaking would 
seem to rest upon the same foundation as a mere naked 
promise. 

Viewed in this light, all the cases cited may be regarded as 
instances of valid delegations. 

In the cases of David v. Eliice and Thompson wv. Percival, 
it was a question of fact proper to be submitted to the jury, 
whether the agreement between the partners had been ac- 
cepted by the creditor. Although in these cases, there was 
no express promise to accept the liability of the new firm in 
discharge of the former indebtedness, the transactions between 
the parties were equivalent to such a promise. 

Lord Denman, in the last mentioned case, regarded the 
transfer of account which was made from one firm to ano- 
ther, as equivalent to payment, and he thought it was evi- 
dence to go to the jury of payment of the old debt and of a 
new loan: but there was nothing in the transaction at all re- 
sembling payment, unless, indeed, a delegation amounts in 
every case to payment. 

Undoubtedly, if, as his lordship observed, a bill of exchange 
of third persons, had been given and accepted in satisfaction 
of the debt, this would have been such an article of property 
as might have constituted payment, but a simple renewal of 
a debt cannot be regarded as payment; and the whole ques- 
tion resolved itself into the sufficiency of the agreement be- 
tween the partners for the discharge of one of the debtors, and 
the acceptance of the substituted liability by the creditor, which 
was a mere question of fact for the jury. 

In support of his views, lord Denman cited the case of 
Evans v. Drummond,! decided at nisi prius. In this case two 
partners gave a joint bill of exchange for a partnership de- 


‘4 Esp. R. 89. 
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mand, and when the bill became due, the holder took the 
separate bill of one. The action was for goods sold and deli- 
vered. On behalf of the defendant, it was contended that the 
delivery and acceptance of the bill of exchange was payment. 
Lord Kenyon decided that the partner who had given the bill 
of exchange, was alone liable, and that the other was dis- 
charged. “Is it to be endured,” said his lordship, “that when 
partners have given their acceptance, and where perhaps one 
of two partners has made provision for the bill, that the holder 
shall take the sole bill of the other partner, and yet hold both 
liable. Iam of opinion, that when the holder chooses to do 
so, he discharges the other partner. 

But the doctrine of lord Kenyon, if announced as a gene- 
ral principle, must be taken with certain qualifications.' 


* In the following cases, the effect of a transfer of indebtedness on the retire- 
ment of a partner, and of continued dealings on the part of the creditor with 
remaining partners, was considered. 

Gough v. Davies & Co., 4 Price R. 200, was an action of assumpsit, to reco- 
ver a sum of money deposited with a firm composed of three persons, of which 
the defendant Davies was one. In 1811, the partnership was dissolved and a 
new partnership was formed, with whom the plaintiff continued to deposit 
money, until their bankruptcy, taking receipts. On the dissolution, when Da- 
vies went out and two others came in, there was no evidence of what was done 
by the partners inter se. One of the partners died in 1813, and the firm went 
on without any alteration. There was no settlement of accounts shown, and no 
evidence of plaintiffs trusting new firm, except the fact that he went on paying 
money and receiving interest. ‘There was no evidence that the plaintiff knew 
that the new firm had debited themselves with the old debt. One of the new 
firm was responsible for the interest on the whole amount due. 

Graham and Wood, barons, were of opinion that the original liability conti- 
nued. Garrow, baron, dubitante. 

Kirwan v. Kirwan, 2 Cromp. & Mees. R. 617, was an action of assumpsit to 
recover money lent to three partners. After the loan, the partnership was dis- 
solved by the retirement of one of the partners. The business was continued 
by two of the remaining partners. This partnership was afterwards dissolved 
by the retirement of one of them, who took one Kelly into partnership. The 
business was at all times carried on under the firm of John Kirwan & Sons. 

There was a transfer of the balance, accounts were rendered and payments 
made, on the part of the new firm when Kelly was introduced. 

Lyndhurst c. b., was of opinion that there was nothing to show that the cre- 





DELEGATION. ll 





The American cases on this subject are equally contradic- 
tory. 

In the case of Sweeky v. Mandeville,’ it was decided, that 
a promissory note given by one of two partners, which was 
received for and in discharge of an open account, was a bar 
to an action upon the open account, although the note was 
not paid. 

Marshall c. j., said: “The note of one of the parties, or of 
a third person, may by agreement, be received in payment. 
The doctrine of nudum pactum does not apply to sucha 
case; for a man may if such be his will, discharge his debtor 
without any consideration. But if it did apply, there may be 
inducements to take a note from one partner, liquidating and 
evidencing a claim on a firm, which might be a sufficient 
consideration for discharging the firm.” 


ditor consented to take the new firm as his debtors. His lordship relied upon 
the circumstance, that notice of the dissolution was not brought home to the 
knowledge of the creditor. 

Parke b., was of opinion that the circumstances of the case might have justi- 
fied the jury in finding an agreement for a transfer. 

Bolland b., thought that there was nothing to show a discharge of the defend- 
ant’s original liability. 

In Hart v. Alexander, 2 Mees. & Wels. R. 484, which was an action of as- 
sumpsit, the plaintiff deposited money with Alexander & Co., bankers in Cal- 
cutta. On the Ist of May, 1822, the defendant retired from the firm, and one 
Nathaniel Alexander became a partner. 

Lord Abinger stated to the jury, the law to be, that when a partner retired 
from a firm, and a party having a knowledge of that fact, went on trading with 
the firm, and entering into new contracts, by taking new rates of interest or 
otherwise, he thereby acquitted the retired partner, and consented to take the 
remaining partners for his debtors; and that such was the case, even though no 
new partner came in on the retirement of the old one. 

Parke b., said that he apprehended the law to be now settled, that if one part- 
ner goes out of a firm and another comes in, the debts of the old firm may, by 
consent of all three parties—the creditor, the old firm, and the new firm—be 
‘transferred to the new firm. 

The court were of opinion (Bolland b., dissenting), that the defendant was 
discharged from liability. 

* 6 Cranch Rep. 253. 
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In Arnold v. Camp,! the action was on a promissory note, 
executed by Camp the defendant and one Downing his part- 
ner. The note in question had been given up by the plaintiff 
to Downing, upon the latter giving his own note for the 
amount. Downing afterwards received his own note, and 
returned the partnership note to the plaintiffs. Camp had 
given Downing property for the purpose of taking up the note. 

Thompson c.j., who delivered the opinion of the court, 
said that “the circumstances of the case appeared fully to 
warrant the conclusion that the individual note of Downing 
was intended to be given to and was actually received by, 
the plaintiff, in satisfaction of the partnership note, which 
was delivered up for the purpose, as must necessarily be in- 
ferred, of being destroyed.”’ He was therefore of opinion, 
that the taking of the note of the individual partner, operated 
as a discharge of the partnership note. 

It would seem, that in this case there was a valid agree- 
ment for a delegation between the partners, but it does not 
appear that the consideration for this agreement was commu- 
nicated to the creditor. The plaintiff was not informed that 
one of the debtors left property with the other, on his agree- 
ment to assume the debt. 

This case was considered and disapproved in the subse- 
quent case of Cole v. Sackett.2 The defendants, E. & C. 
Sackett, were indebted to the plaintiff for a sum of money, 
secured by their promissory note. When this note was given, 
they were in partnership. Afterwards they dissolved part- 
nership, and C. Sackett allowed E. Sackett, the other defend- 
ant, a full consideration for his assuming the debt they owed 
the plaintiff. The action was assumpsit on the original note. 
Cowen j., who delivered the opinion of the court, considered 
the note of the individual debtor, a mere liquidation of the 
demand, and the agreement of the plaintiff to accept the note 
in satisfaction, as nudum pactum. 


* 12 Johns. R. 409. ? 1 Hill R. 516. 
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The circumstances of the case are so imperfectly stated, 
that it does not appear whether the plaintiff agreed to accept 
the substituted note of the individual debtor, with the know- 
ledge that he had received a full consideration for assuming 
the sole liability. If the plaintiff had agreed to accept the 
note, upon the footing of such an agreement, the transaction 
would have been a valid delegation, and the original note 
would have been discharged. Otherwise, the decision of the 
court that the acceptance was without consideration, was 
manifestly correct. 

If the note had been that of a third person, it might have 
been considered as received in payment, as in the case of Fris- 
bie vw. Larned et al. 

The plaintiffs sold goods to the defendants, who were in 
partnership as merchants. The partnership was dissolved, 
one of the partners agreeing to pay the debts. Afterwards 
he transferred by indorsement, to the plaintiffs, a note made 
by one Williams, for a part of the debt, and paid the remain- 
der in cash, which note and cash were credited on the books 
of the plaintiffs, and the account against the firm balanced. 
When the note became due, it was protested, and notice given 
to the indorser. Subsequently, the partner who assumed the 
payment of the debts, executed a bond and warrant for the 
amount of the note, and for another debt. 

Mr. justice Cowen, delivering the opinion of the court, said, 
« Williams’ note was received as payment. Prima facie, 
here was an accord and satisfaction. ‘The case is different 
from that where a party gives his own note, for his debt, 
which is receipted as in full.” 

If the agreement of the partner to pay all the debts of the 
firm, was founded upon a sufficient consideration, and if the 
plaintifis having knowledge of this undertaking, had agreed 
to accept the sole liability of one of the debtors, in discharge 
of the partnership, this agreement would have been binding 


‘21 Wend. R. 450. 
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upon them as a perfect delegation; but this case is much 
stronger. The note of a third person was assigned by the 
partner delegated, in payment, and like a chattel was re- 
ceived by the creditor in payment. 

In Waydell v. Luer,! the firm of N. Cort & Co. borrowed 
a sum of money of Luer. On the dissolution of the partner- 
ship, Luer took the individual notes of Cort for the amount 
due, and gave up to him the notes of the firm. Cort’s notes 
were renewed from time to time, Luer giving him a credit 
for two years. They were credited by Cort’s former partner 
in his general account, as so much assumed by him. 

The court was of opinion that the liability of the former 
partner was not extinguished. This decision, however, is 
very questionable. There would seem to have been an agree- 
ment for a transfer of the debt: and the case is within the 
principle of Oakeley v. Pasheller.? 

There is a class of cases, often cited on this subject, where 
the consent of the creditor to take one debtor, operates as a 
discharge of another, by reason of their relation. Such was 
Reed v, White’ and others, one of the cases relied upon by 
lord Denman in Thompson vw. Percival. 

That was an action for cordage sold against the defendants, 
as owners of a ship. The defendant White was the manag- 
ing owner, or ships’ husband. The plaintiff took White’s bill 
for the amount, which was dishonoured. For the other de- 
fendants, it was insisted, that the plaintiff had discharged the 
other owners, who had suffered White to receive large sums 
of money, which they would otherwise have detained. 

Lord Ellenborough was of opinion, that if the plaintiff, 
dealing with White separately, had adopted him, he had dis- 
charged the others: that if he had adjusted accounts with 
him, on the footing of a settlement, the other defendants were 
entitled to the benefit of it. If this person had been ships’ 
husband alone, and not a part owner, the relation of principal 


*S Hill R. 448. ? 10 Bligh R. 548. 35 Esp. R. 122. 
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and agent would have subsisted between him and the owners. 
Although the owners as weil as their agent, might have been 
liable for stores furnished to a ship, they would have been res- 
ponsible to the creditor in the same character. On a princi- 
ple that is well established, if the creditor dealt with ‘the 
agent as his principal, so as to affect the state of the account 
between the parties, he could not afterwards resort to the 
principal. Although the ships’ husband, in this case, was part 
owner, the same consequences, viz. a loss to the other owners, 
would follow from the settlement made with him by the 
creditor, if they were afterwards held liable. 

In Wyatt v. The Marquis of Hertford, it was decided, that 
if one take the security of the agent of the principal, with 
whom he dealt, unknown to the principal, and give the agent 
a receipt as for the money due from the principal, in conse- 
quence of which he deals differently with his agent, on the 
faith of such receipt, the principal is discharged although the 
security fail. 

But in Schermerhorn v. Loines and others, it was decided, 
that where a person, on the order of the ships’ husband, sup- 
plied stores to a ship, of which there were several owners, 
and took the note of one owner in payment, and gave a re- 
ceipt in full, it was no discharge of the others; that taking the 
note and giving a receipt, was no extinguishment of the ori- 
ginal debt, unless the note was paid. 

So in Muldon vw. Whitlock, stores for a ship were ordered 
by the ships’ husbands, Jenkins & Son, who were also part 
owners of the ship. They were charged at the time in the 
plaintiff’s books, to the ship, for account of the ships’ husbands, 
and the other owners, by name. ‘Two bills of the goods in 
question were afterwards rendered to Jenkins & Son. A 
few days after the stores were furnished, they rendered to the 
other owners an account of the disbursements of the ship, 
which account was never settled between them, nor any pay- 


‘3 East R. 147. * 7 John. R. 311. 3 1 Cowen R. 290, 
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ment made by the other owners on account of the stores. 
There was, therefore, no evidence of actual loss sustained in 
consequence of taking the note of the ships’ husbands. This 
circumstance distinguished the case, as well as that of Scher- 
merhorn v. Loines, from the case of Read v. White, as in the 
latter case the plaintiff took the ships’ husband exclusively for 
his debtor, after a settlement of accounts. 

The court were of opinion that all the owners were jointly 
liable originally for the debt. 

Mr. justice Sutherland said: “No principle of law is better 
established, than that taking a note, either from one of several 
joint debtors or from a third person, for a pre-existing debt, 
is no payment, unless it be expressly agreed to be taken as 
payment, and at the risk of the creditor.”” The doctrine of 
the learned judge, with its qualification, is correct, if it is un- 
derstood that the agreement to take one of several joint debt- 
ors, in discharge of the others, must be founded on a sufficient 
consideration. 

Perhaps in all cases where the creditor has dealt with one 
of several joint debtors, in such a manner as to subject them 
to loss in their dealings with the party who has assumed a 
separate liability to the creditor, they may on equitable con- 
siderations be discharged. 

In Oakeley v. Pasheller,! Reid and Sherard were indebted 
to sir Charles Oakeley for £10,000. Sherard died, and a 
new partnership was formed between Reid and another 
person. Reid and his partner agreed with the personal 
representatives of Sherard, fer a certain consideration, to 
take upon themselves the payment of the debt, and to indem- 
nify the representatives of Sherard against it. After some 
considerable time, an arrangement was made between sir 
Charles Oakeley and the new firm, without any commu- 
nication with the representatives of Sherard, to extend the 
time of payment for a period of three years, Lord Lynd- 


' 10 Bligh R. 


- 
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hurst and the house of lords were of opinion that the repre- 
sentatives of Sherard stood in the character of sureties, and 
were discharged by the credit given to the principal. 

In those cases, where a credit given to one of several joint 
debtors, is regarded as effecting, ex equo et bono, a discharge 
of the other debtors, such a result is not the legal consequence 
of the agreement. Apart from considerations of equity, the 
taking of a separate security; from one of two debtors, would 
not in any case discharge the contract which bound the other 
debtor to full and absolute performance. He must be strictly 
held to the obligation which he has assumed, unless he is re- 
leased for a sufficient consideration, or by an instrument which 
implies such a consideration. But on principles of equity, a 
discharge of a party occupying the relation of a surety in re- 
spect to his co-debtor, may be the consequence of acts, on the 
part of the creditor, which change or disturb that relation. 

When the creditor has taken negotiable paper from one of 
several co-debtors, in discharge of the joint indebtedness, as 
between the parties, the same principles are applicable. A 
negotiable instrument given by one of two debtors, and ac- 
cepted by the creditor, will not operate as a bar to a future 
action, unless the agreement between the debtors and the 
creditor is supported by a mutual and adequate consideration. 

In Holmes v. De Camp,' it was held that, technically speak- 
ing, a negotiable note given by the debtor, did not extinguish 
an antecedent debt which formed its consideration, but that 
it was an extinguishment, sub modo ; and the rule was adopt- 
ed, when it appeared that a negotiable note had been given 
for a prior debt, that the court would not suffer the plaintiff 
to recover on the original consideration, unless he showed the 
note to have been lost, or produced and cancelled it at the 
trial. 

In Hughes v. Wheeler? a plea in assumpsit that the parties 
had accounted together, and that the defendant had given to 


11 Johns. R. 35. 2 8 Cow. R. 77. 
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the plaintiff a promissory note, payable to the plaintiff or 
order, which he accepted on account of his demand, was held 
to be bad; and it was also decided, that a promissory negoti- 
able note, was not an absolute extinguishment of a simple 
contract debt, but only sub modo. 

Upon the same principle, when the creditor has taken from 
one of several joint debtors, a negotiable instrument, in dis- 
charge of the other debtors, although it may not from the 
absence of a sufficient consideration, operate as a discharge 
of the other debtors, he will not be permitted to recover 
against them, without producing the note to be cancelled, or 
satisfactorily accounting for it. It will be swb modo, a dis- 
charge of all the debtors; and if the note has passed into the 
hands of a third party, it will be an absolute extinguishment 
of the debt. 





ART. 11.—ACCORD. 


WHETHER THE ACCEPTANCE OF A LESS SUM CAN BE A SATIS- 
FACTION IN LAW OF A GREATER SUM THEN DUE. 


Tuts subject is closely connected with that of the preceding 
article. A mere promise to discharge a debt is not binding 
at law, for the same reason that the acceptance of the sole 
obligation of one of several joint debtors, is ineffectual as a 
discharge; because it is unexecuted, and because it is without 
consideration. A mere promise to pay a sum of money, ora 
promise to release a debt, cannot be enforced in a court of 
law, because the law deals only with cases which are founded 
upon a reciprocity of values. The rule, says Blackstone,! 


12 Comm. 449. 
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was established principally to avoid the inconveniences that 
would arise from setting up mere verbal promises, for which 
no good reason could be assigned: it therefore does not apply 
to cases of bonds, &c. 

In Co. Lit. 212 4, it is laid down, that “ where the condition 
is for the payment of £20, the obligor or feoffor cannot at the 
time appointed pay a lesser sum in satisfaction of the whole, 
because it is apparent that a lesser sum cannot be a satisfac- 
tion of a greater. But if the obligee or feoflee, do at the day 
receive part and thereof make an acquittance under his seal, 
in full satisfaction of the whole, it is sufficient, by reason the 
deed amounteth to an acquittance of the whole. Ifthe ob- 
ligor or lessor pay a lesser sum either before the day or at 
another place than is limited by the condition, and the obligee 
or feoffee receiveth it, this is a good satisfaction.” 

Pinnel' brought an action of debt on a bond against Cole, 
for payment of £8 10s. Defendant pleaded that he at the 
instance of the plaintiff, paid £5, which the plaintiff accepted 
in full satisfaction of the £8 10s. And it was resolved by the 
whole court, that payment of a lesser sum on the day, in 
satisfaction of a greater, cannot be any satisfaction for the 
whole, because it appeared to the judges that by no possibility 
a lesser sum can be a satisfaction to the plaintiff for a greater 
sum: but the gift of a hawk, house, or robe, &c., in satisfac- 
tion is good, as it might be more beneficial to the plaintiff than 
the money, in respect of some circumstance, or otherwise the 
plaintiff would not have accepted of it in satisfaction. 

But it was resolved that the payment and acceptance of 
parcel before the day in satisfaction of the whole, would be a 
good satisfaction in regard of the circumstance of time; and 
the value of the satisfaction is not material. It was also 
resolved, that payment and acceptance of a part, at another 
place than the place agreed upon, was sufficient satisfaction. 
And if a man acknowledges himself to be satisfied by deed, 
it is a good bar without any thing received. 


*5 Co, 117. 
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Cumber v. Wane! was an action of assumpsit for £15. 
The defendant pleads that he gave the plaintiff a promissory 
note for £5 in satisfaction, and that the plaintiff received it 
in satisfaction, 

Pratt ec. j. As the plaintiff had a good cause of action, it can 
only be extinguished by a satisfaction he agrees to accept; 
and it is not his agreement alone that is sufficient, but it must 
appear to the court to be a reasonable satisfaction, or at least 
the contrary must not appear, as it does in this case. 

Adams v. Japling? was an action of covenant. The defend- 
ant pleaded an agreement in accord and satisfaction. It was 
decided by the court, that in covenant, where the damages 
are uncertain, and to be recovered, as in this case, a lesser 
thing may be done in satisfaction, and there accord and satis- 
faction isa good plea. But in an action of debt upon a bond, 
where the sum to be paid is certain, there a lesser sum cannot 
be paid in satisfaction of a greater. 

In Fitch v. Sutton,’ which was an action of assumpsif, it 
was proved that the defendant was, prior to his insolvency, 
indebted to the plaintiff in £50 for goods sold and delivered. 
The defendant compounded with all his creditors, and paid 
them 7s. in the pound, and at the time of payment promised 
to pay the residue of his debt, when he should be of ability 
sotodo. The defendant produced a receipt signed by the 


plaintiff for a composition of 7s. in the pound, for his debt of 


£ 50, and it was claimed that this was a discharge, or that the 
promise itself was void. 

Lord Ellenborough said it could not be pretended that a 
receipt of part only, though expressed to be in full of all 
demands, must have the same operation as a release; that 


there must be some consideration for the relinquishment of 
the residue; something collateral to show a possibility of 


benefit to the party relinquishing his farther claims, as other- 
wise the agreement was nudum pactum. If however the 


* 1 Strange R. 429. 2 4 Mod. 88. *5 East R, 230, 
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creditor had accepted a composition, and signed a release, as 
in Knight v. Cox,' lord Ellenborough was of opinion, as it 
would seem, that the original contract would have been ex- 
tinguished by the release. A release under seal would 
undoubtedly have been effectual. 

In Steinman v. Magnus,? the creditors of the defendant 
entered into an agreement with him to receive £20 per cent. 
in satisfaction of their several demands, and released the 
remainder in consideration that half of the composition should 
be secured by the acceptances of one Garland, who was also 
a creditor. The security was given, and the amount paid 
when due. 

Lord Ellenborough was of opinion, that although if a cre- 
ditor simply agree to accept less from his debtor than his just 
demand, that will not bind him; yet that if a third person 
was lured in to become surety for any part of the debts, on 
the ground that the party will be thereby discharged of the 
remainder of his debts, and especially if in addition to that, 
other creditors have been lured in by the agreement to relin- 
quish their farther demands, upon the same supposition the 
agreement would be binding. 

The consideration of the agreement in this case was un- 
doubtedly sufficient, though there was a simple accord with- 
out satisfaction. ‘The creditor acquired a new debtor, and as 
between him and the creditor, his agreement to pay a part of 
the debt was a suflicient consideration for the original debtor. 
Though between the original parties a new promise to pay a 
smaller sum could not be a satisfaction of a greater debt, yet 
a promise from a third party to pay a part, might be more 
valuable than the original promise of the bankrupt to pay the 
entire debt, and it was competent to the party to decide upon 
the sufficiency of the consideration. 

So a detriment sustained by a third party, constitutes a 
sufficient consideration for a promise. In this case, there was 


* Before Pemberton c. j., in Sussex, 1682; Bull. N. P. 153. * 11 East 390, 
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an executed release by the several creditors, in consideration 
of the agreement on the part of each of the others to enter 
into the stipulated composition. This consideration was 
sufficient. 

In Boyd v. Hitchcock, it was said in accordance with the 
cases cited, that “if a debtor offers additional security on con- 
dition that his creditor shall give up a portion of the debt, and 
the creditor accepts such security for a less sum as a satisfac- 
tion of the whole debt, it is a valid discharge, on the ground 
of accord and satisfaction.” 

In the case of Kellogg v. Richards,? the plaintiff, the payee, 
indorsed on the note a receipt of a note against a third person 
for a less sum than the debt due, with an agreement to accept 
the same as a compromise for the full payment of the note 
indorsed, and it was held by the court to constitute a good 
accord and satisfaction. 

In Brooks v. White,’ the creditor received in full satisfac- 
tion of a debt, the note of a third person for a smaller sum 
than the amount of the debt, and the court decided that it 
was a good accord and satisfaction to bar a suit by the cre- 
ditor, to recover the balance of the debt. Mr. justice Nelson, 
who delivered the opinion of the court in Kellogg v. Richards, 
said: “The rule that the payment of a less sum of money, 
though agreed by the plaintiff to be received in full satisfac- 
tion of a debt exceeding that amount, shall not be so con- 
sidered in contemplation of law, was technical and not very 
well supported by reason.’’ Mr. justice Dewey also, in the 
case from Metcalf, adopted the notion of Mr. justice Nelson, 
and seemed to think it very unreasonable that a creditor might 
violate with legal impunity his promise to his debtor in such 
a case, however freely and understandingly made. 

That the ancient and well established doctrine of the law 
on this subject, should appear to those unskilled in the prin- 
ciples of the law as a technical absurdity, is quite natural, but 


* 20 Johns. R. 76. 27 14 Wend. R. 116. 32 Metcalf R. 283. 
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it is indeed remarkable that learned judges should have 
adopted this view of the rule. 

The undertaking of the creditor in all cases, where he 
agrees to accept a less sum in discharge of a greater, is simply 
a promise to give a certain sum to the debtor without any 
consideration. Such a promise is good, when executed, to 
this extent, that the money cannot be reclaimed; but it isa 
rule of great wisdom, that such gratuitous undertakings shall 
not be made matters of litigation in courts of law, unless evi- 
denced by an instrument which renders proof of consideration 
unnecessary. 

A promise made by the maker of a note, who has become 
bankrupt, to pay a part of a note the whole of which it was 
his duty to pay, can form no consideration for an agreement 
by the payee to discharge the residue. An executory agree- 
ment to discharge the debtor, founded upon such an induce- 
ment, is without consideration, and cannot be sustained in 
any court of law, unless the rule is abrogated which renders 
a consideration necessary to the validity of a contract. Why, 
then, did Mr. justice Dewey regard the rule as one which 
might be waged “in violation of good faith.”” In “foro con- 
scientia” it may indeed be true, that a man is bound in good 
faith to observe every promise however unguarded, but cer- 
tainly not in any legal sense. 

When in consideration that a bankrupt maker of a note, 
has given the payee the note of a third person for a less sum 
than the amount due, the residue is agreed to be discharged, 
there is an actual consideration for the agreement. Its suffi- 
ciency it is competent for the party contracting to determine. 
The note of a third person has a certain value: and the debt 
against the bankrupt may be worthless. And when it is 
agreed that other articles than money shall be accepted in full 
satisfaction of a debt, the court will not estimate their value 
in money’s worth, but hold that consideration to be sufficient 
which the parties have settled and agreed upon. Time is in 
many cases the essence of a contract. It may often be more 
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important that present payment should be made of part of 
a debt, than that the whole debt, whether depending upon an 
uncertain security or not, should be paid at a future period. 
In all instances where the parties are competent to contract, 
the adequacy of the consideration is presumed, though in 
many cases it may be merely nominal. Under the operation 
of a general rule which constitutes a fundamental principle 
of the law, the distinction between cases which are valid, and 
sach as are unsupported by any consideration, may be very 
slight. 

There may frequently be cases of apparent hardship, where 
executory promises of a gratuitous nature are disaflirmed by 
the courts; but as a general rule of policy, there can be no 
doubt of the wisdom of that principle which leaves such un- 
dertakings to be executed by the parties alone, and which 
until that execution allows to persons who might otherwise 
assume improvident liabilities, the locus penitentiz. 


ART. III.—TRUSTS AND TRUSTEES. 


(CONTINUED FROM NO. X.) 


ESSAY——PART II. 


We will now consider the subject under the following heads: 
1. The discretionary power of trustees, under trusts, or 
powers of appointment. 
2. The doctrine of trusts executed, and executory. 
3. The analogy between legal and equitable estates. 
4. Estates tail by implication, or operation of law. 
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1. The trust must be of such a nature as to be susceptible of 
the control of the court, so that its administration may be 
revised, and in case of mal-administration be reformed, and 
a due administration directed; or, if refused or neglected, the 
court is to execute it in the place of the trustee; for a trust 
cannot fail, for the want of trustees, where there is an object 
to be benefited, and a subject for the trust to act upon, and 
sufficient words to show the intention.* t 

The trustees can neither derive a benefit from the trust, nor 
confer one; they are the mere instruments appointed for its 
execution; their acts form, by relation, a part of the deed by 
which they are themselves constituted; they must look to it 
for their directions; and they cannot, out of their own will 
and pleasure, do what is not therein directed to be done, or 
do it differently from the way in which it is directed. A 
vague, undefined, and arbitrary discretion, could not be 
regarded by the court, who might be called on to act in their 
place, and who would look no farther than the declared 
general intent, if the deed itself furnished no clear directions 
as to any thing beyond it. In the present case, the general 
intent, which is to give to C. M. and her issue, collectively, an 
estate of inheritance, is sufficiently clear; but with respect to 
any contingencies on which the trustees may exercise an 


* “In this respect, it is observable, the nature of the trust differs from that 
of the use before the statute ; and indeed, this court, in its anxiety to render the 
modern fiduciary estate of more general advantage to society, has established 
the doctrine, that where a trust declared would impart that kind of obligation 
which this court would carry into effect, it shall not be allowed to fail for the 
want of trustees. Hence the person upon whom the legal estate descends, or in 
whom it otherwise becomes vested, will be compelled to execute it, in the most 
general sense of the term, where no trustee has been appointed, or where the per- 
son nominated could not take the legal estate, or refuses, or is regarded as unable 
to execute the trust.” Jeremy’s Eq. 20. 

* 2 Fonb. 36-7, 146. 10 Vesey 539. 3 Vesey 127. 8 Vesey 573. 1 Eden 
227. Fearn 74. Sugden on Powers 392. 1 Sand. 349. Willis on Trusts. 6 
Vesey 663, Co, Lit. 113, a note,2. 2 B.C.C.33. Jeremy’s Eq. 28, Sec ngte 
page 83. 
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arbitrary discretion with respect to the issue, the deed is 
silent—at least furnishes no directions. If the deed be taken 
literally, in various respects as already seen, it is either at 
variance with the general object or intent, or it confers power 
fo exercise a discretion, without any rule but the mere plea- 
sure of the trustees; according to which a court could not 
administer the trust, or reform, or correct the improper ad- 
ministration of it, by them. Where this is the case, the 
directions which are too indefinite for execution by the court, 
must be disregarded. If the trustees are to do what they 
please with the land, they may be considered the beneficial 
owners, under a general power, unless expressly negatived 
as in the deed under consideration.* ? 

No cases can be produced, where the discretion of trustees 
has gone to the extent of defeating the trust, if a trust be 
imposed, and sufficiently certain in its subject and object, ex- 
cepting in those where they took, at the same time, sucha 
beneficial interest as to enable them to do what they pleased 
with the estate. As if, for instance, the estate had been set- 
tled on C. M., with a discretionary power of appointment to 
her own children; and even here, it becomes a question, 
whether it is imperative or not. Suppose the case of such a 
power in a stranger; not a trust, that is, not imperative, it 
would confer no right to the children, until it would have 
been exercised, because until then the objects of the trust 
would not have any definite vested interest, on which they 
could go into equity. Such is the present case, if it be not 
imperative. According to its terms it is not so, and yet the 
deed declares generally, that the trusts created are to be en- 
forced !t Even in case of a beneficial interest, with a trust 


* “Tf a trust be imposed, the trustee cannot take beneficially, even if the trust 
he too imperfect for execution.” Willis 121. 2 Vesey & Beam. 297. 

+ There are some very strong cases in Lewin, where the chancellor has sus- 
tained such imperfect trusts, and executed them on failure of trustees. Yet I 
cannot think there is any case of apparent arbitrary discretion as strong as this. 
They relate chiefly to personal estate, and are not objectionable on the score of 
remoteness; and the subject was well defined; while here the allotment of parts 
of the land is at the pleasure of the trustees. 
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annexed, it is laid down “that if the creator of the trust shows 
his desire that a thing shall be done, unless there are plain 
express words, or necegsary implication, that he does not 
mean to take away thé discretion, but instead to leave it to 
be defeated, the party shall be considered as acting under a 
trust.’”* 

As in the case considered, the trustees are strangers, and 
the mere medium of conveyance, it is evident that from the 
nature of their office, they can no more exercise an arbitrary 
discretion whose ouly rule is their own will and pleasure, 
than could the chancellor whose duty it might be to act in their 
place, or review their administration. This is in fact placed 
beyond all doubt, by the declaration of the feoffor, that noth- 
ing contained in the deed is to preclude C. M. from having re- 
course to legal remedies to compel a proper execution of the 
trusts. It is beyond all question a trust as to her, although, 
as respects her children, it may be a mere power of appoint- 
ment, not imperative asa trust. The trust must be created 
by the deed and not by the act of the trustees. The deed it- 
self takes this for granted, otherwise the right to apply to the 
courts for legal remedy would be a mere contradiction of lan- 
guage. There is no such thing as an equitable right to an 
equitable right, or a trust to create a trust, although there 
may be directions in the trust deed to convey in érust an 
estate already determined, and this for special purposes, as 
for the benefit of a feme covert, &c. But the deed contains 
no special directions. If C. M. has any thing, therefore, it is 
in virtue of the deed itself, and not from any subsequent 
voluntary act of the trustees. The trustees are the deposi- 
tories of the /ega/ estate, for the benefit of those who are en- 
titled to the equitable interest, and it becomes their duty to 
convey the legal estate, whenever the time shall arrive when 


*3 17 Vesey 255. 18 Vesey 476. 7 Vesey 83. 19 Vesey 299. 2 Vesey 
325. 1 Eden 227. Fearn 74. See Cornish, Uses. Eden 404, 3 Atk. 22. 
16 Vesey jun. 308. 1 Black. 428. Amb. 479. Fearn 563. 2 Sand. 78. 
12 Modern 287. 1 Vern. 164. 
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it may be proper for them to do so. Suppose the trustees re- 
fuse to accept the trust, or, for other reasons, its execution is 
devolved on the court; of what effect would be the clause 
giving a discretion to the trustees, which they alone could 
exercise, if it is to be determined by their will and pleasure? 
The court must either reject the clause, or declare that no 
trust at all has been created by the deed, either for C. M. or 
her children. As to the first, it cannot be questioned for a 
moment, that it is a trust which the trustees would be com- 
pelled to execute, or in their stead would be executed by the 
court. With respect to the children, the question is, whether 
any trust at all is created capable of being executed, inde- 
pendently of the constantly recurring objection on the score 
of perpetuity.4 

If the deed be regarded as a power, in the nature of a trust, 
it is not revocable, either expressly or impliedly, by the maker, 
as in the case of a mere /etter of attorney, from which it dif- 
fers in respect of the important doctrine of relation. The act 
of the attorney is the act of the principal, as if he were per- 
sonally present, and as such, dates from its execution, and not 
from the date of the letter. In a trust or power, the equita- 
ble estate has passed out of the feoffor and his heirs, and the 
legal may have been barred by the statute of limitations. 
The distinction of general and particular powers has been 
fully explained.’ 

If the trustees could exercise a power beyond the deed, and 
create the equitable estates, they could do every thing which 
the owner himself eould do, in case he had never parted with 
his estate; that is, dispose of it, or withhold, according to 
their mere whim or caprice, which would render the deed a 
mere nullity, as respects the equitable estates. Such a power 
cannot be transferred, without at the same time transferring 


** 3 Vesey 752. 9 Vesey 323. 10 Vesey 535. 13B.C.C. 143. 2 Ibid. 
38. 8 Vesey 574. 12 Vesey 234. 2 Vesey & Beam 297. 1 Atk. 469. 2 Vesey 
335. 7 Vesey 85. 18 Vesey jun. 41. Cowper 116, Sugden on Powers 
204. 
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the complete ownership, both equitable and legal. Let us 
suppose the directions to be as follows: “the trustees may, if 
they think proper, dispose of the land hereby conveyed in 
trust, to such persons and on such terms, as they may please.” 
This would either be entirely null, or a gift of the land to the 
trustees. The odjects would not be sufficiently designated to 
make it a trust, and therefore the land would remain in the 
feoffor undisposed of, unless it should be adjudged to the trus- 
tees as beneficiaries. There is but little difference in such a 
case, and the allotment to the children of C. M., except that 
the trustees here can take no beneficial interest, as that is 
already disposed of. The limitation is equally fruitless as res- 
pects the children, for the trustees are to allot, not the whole 
of the land to be divided into parts, or portions, but undefined 
parts of the land, according to their pleasure, on such terms 
and conditions as they may think proper to give to them. 
The sudject of the trust is not defined, and the trust not im- 
perative, or rendered so by the certainty of the subject and 
objects. _ It is as if a devise be made by A., directing his ex- 
ecutors to give such parés of his estate to B. and C., as he shall 
think proper to be given them respectively, on such terms as 
he may please to prescribe. Now, what kind of a demand 
could such legatees make of the executor in a court of equity 
or law? I should say none whatever, because both the quan- 
tum and the estate are uncertain. This is not the case of join- 
turing, or settling marriage portions, where the future direc- 
tions are to the person taking the beneficial interest in the 
first instance: a power is attempted to be given to mere 
strangers, which they cannot be permitted to exercise at their 
entire discretion, without also allowing them to defeat the 
trusts altogether, if they should think proper to do so. The 
deed must be the guide of the court, and no other, where it is 
evident that it was not intended by the feoffor to leave the 
trusts to be defeated as to C, M., at the option of the trustees ; 
and that instrument must be construed and administered by 
the court, according to the rules of law. 
3* 
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The trustees have no discretion as to the settling an estate 
on C. M., on her marriage. The time being fixed by the deed, 
the portion determined by law, the mode of conveyance must 
follow, and must conform to what is thus rendered certain. 
The word may must read shal/l. Where a thing is positive- 
ly required to be done, and clearly intended, the form of ex- 
pression will not be regarded; and even, in such case, preca- 
tory words are construed to be imperative without regard to 
their grammatical signification. When the feoffor used the 
word may, it is very clear he did not mean to say, the trus- 
tees may noé settle and assure; or he would not have ex- 
pressly declared that C. M. might have recourse to legal reme- 
dies to compel the proper execution of the trusts. It is, there- 
fore, as to this part at least, a trust executed, or fully declared, 
and not an executory trust.* 


* See Jeremy’s Eq. 99, and the authorities referred to—also those in the last 
references—also 17 Vesey 253. 1 Turn. Rep. 157. 2 Vern. 466. 1 Atk. 469. 
5 Vesey 501. 2 B.C. C. 38, 226. 2 Cox Rep. 349. 1 Vern. 411. 1 Atk. 618. 
2 Sch. & Lef. 173. 2 Vesey & Beam 190. 2 Madd. 458. 9 Vesey 319. 
2 Vesey jun. 333, 529. 8 Vesey 375. 9 Vesey 546. 19 Vesey 656. 1 B.C. 
C, 140. Amb. 520. 1B. C.C.179. 18 Vesey 476. 

I will add a few special references on this head. 

To constitute a trust, it is necessary there should be sufficient words, a definite 
subject, and a certain object. 9 Vesey 323. 

If a trust is intended but not expressed, or is ineffectually created, or fails, the 
next of kin are entitled; but if the person taking, has a discretion whether he 
imake the application or not, it is an absolute gift, not a trust. 10 Vesey 535. 

Words of desire, or request, or recommendation, must have a precise object. 
1 B.C. C, 142. 

No trust on words of request, or recommendation, unless the subject and the 
object certain. 10 Vesey 536. 2 B.C, C. 38. 

Testator by showing his desire creates a trust, unless plain words, or necessary 
implication, that there is to be a discretion to defeat the trusts. 2 Vesey 335. 
7 Vesey 85. 

Words of recommendation, or precatory, or expressing hope &c., if the objects 
and subjects certain, are imperative, and create a trust. 8 Vesey 380. 9 Vesey 
546. 12 Vesey 234. 18 Vesey jun. 4l.—In this case precatory words were 
held imperative. 

Words of confidence, if the objects be certain, and the subject ascertained, in 
equity always create a trust. Wright v. Atkins, Cooper 115. 
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2. With respect to the doctrine of trusts executed and eze- 
cutory, if it can be recognised at all in Pennsylvania, farther 
than as authorizing a more liberal interpretation in favour of 
the intention, it must necessarily be different from what it is 
in England. In the first place, because we have no court of 
chancery, to give practical effect to this kind of trust, by di- 
recting an artificial settlement in minute detail, at least to the 
same extent as in that country; and in the next place, be- 
cause the limitations of estates in strict settlement beyond the 


Words of entreaty &c. create a trust. 2 Mod. 458. 

A power which by the will the party is required to execute, is a duty—he isa 
trustee for the exercise of it, and has no discretion. The court adopts the prin- 
ciple as to trusts: and will not permit his negligence, or accident, or other cir- 
cumstances, to disappoint the interest of those, for whose benefit he is to execute 
it. 8 Vesey 571. 

Devise to devisees, widow and her heirs, “in confidence that after her death, 
she will devise the same to my family”— estate for life only, remainder in trust 
for devisor’s heir, as persona designata. 19 Vesey jun. 299. 

Cases not trusts. 3 Vesey 7. 17 Vesey jun. 29. Anst. 124. 

In addition to the foregoing, I make the following extracts from Lewin (76) on 
Trusts, a work unknown to me on the publication of the first edition of this essay. 

“And a testator will sufficiently manifest an intention of a trust, if he em- 
ploy words precatory, or recommendatory, or expressing a belief, as if he ‘desire,’ 
‘will,’ ‘request,’ ‘ will and desire,’ ‘wish and request,’ ‘entreat,’ ‘most heartily be- 
seech,’ ‘order and direct,’ ‘authorize and empower,’ ‘recommend,’ ‘ hope,’ ‘do not 
doubt,’ ‘be well assured,’ ‘ have the fullest confidence,’ or use such expressions as, 
‘of course the legatee will give,’ ‘in consideration the legatee has promised to 
give,’ &c. 

“ But such a construction will not prevail where either the objects intended to 
be benefited are imperfectly described, or the amount of the property, to which 
the trust should attach, is not sufficiently defined; for the difficulty that would 
attend the execution of such imperfect trusts, is converted by the court into an 
argument, that no trust was really intended.” 

“ And where both objects and property are uncertain, yet no trust will arise, 
if all the circumstances considered, it is more probable that the testator meant fo 
communicate a mere discretion; as if he at the same time declared, the estate 
shall be ‘unfettered and unlimited,’ or if the gift be absolutely to A., with words 
in a parenthesis, ‘to enable him to assist such of the children of B. as he shall 
find deserving of encouragement.’ The construction of the words we are can- 
sidering, never turns on their grammatical import: they may be imperative, but 
are by no means necessarily so.” See farther Lewin 584. 
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lives of persons in being, which is their principal object, is 
not favoured by our laws or judicial decisions.* Our act of 
assembly facilitating the barring of entails, is itself a great 
innovation on the English system. Chief justice M’Kean 
declared, that the rule in Shelley’s case, which enlarges the 
estate for life to an estate in fee tail, is particularly favoured in 
Pennsylvania; and he observes, that “however astute the 
English judges may be, in dividing the estate for life from the 
inheritance, where they are both to be found in the same 
deed, such an astutia would ill comport with our free institu- 
tions.”? Chief justice Shippen declared, that the policy of our 
laws on this head was more liberal than that of the neighbour- 
ing states, which was, of course, more so than that of Eng- 
Jand. He uses the following language: “Our ancestors of 
Pennsylvania seem very early to have entered into the spirit 
of commerce, by rejecting every feudal principle which op- 
posed the alienation of lands. While in almost every pro- 
vince around us, the men of wealth were possessing them- 
selves of large manors, and procuring laws to transmit them 
to their oldest sons, the people of Pennsylvania gave their 
conduct and laws a more republican cast.”’ 

Executory trusts occur in wills, or in marriage articles, and 
I have not met with a single case in a formal deed of feoff- 
ment, where the party has undertaken to be his own con- 
veyancer, as in the present instance.t For, the intention of 


* See Lewin on Trusts, 48 &c. 

+ “Trusts executed, are limited in every species of instrument; but trusts eze- 
cutory are seldom otherwise declared than by articles entered into in contem- 
plation of marriage, or by wills, which are of course in anticipation of death; 
because there are few other occasions on which it is not as convenient and de- 
sirable to execute at once the more solemn assurance.” Jeremy’s Eq. 30. Sce 
also Lewin on Trusts. It would seem that executory trusts are confined to the 
two cases of marriage articles and wills; feoffments creating trusts are consider- 
ed as sufficiently declaratory of the trusts by the party himself, and not requir- 
ing farther declarations. It must in this case be taken with its imperfections. 
The declarations of the party in the conveyance, if imperfect, cannot be perfect- 
ed by the court, from what may be regarded as mere hints or memoranda, as in 
the case of informal] writings. 
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leaving the declaration of trust in this imperfect state, is to 
resort afterwards to the technical skill of the conveyancer; 
the original writing, whether a marriage contract, or a will, 
being the guide as to the matter to be settled in legal form. 
It is in such preliminary instruments, that the nature of the 
estates to be settled, and the terms and conditions are ex- 
pressed, but not in technical language or with technical astu- 
tia. The estates are not to be created by the trustees, unless 
they are at the same time the owners, in virtne of a general 
power.* The doctrine of relation applies to executory trusts, 
as well as to trusts executed; and in the legal or technical set- 
tlement, those to whom the future directions are given, must 
follow the substance of these directions, substituting the tech- 
nical phraseology of the law for the common language. The 
nature of the estate to be executed, must therefore be an- 
nounced in the executory trust; it cannot be left to the future 
determination of the trustees; otherwise, they may be the crea- 
tors of the estate, which would enable them to disregard the 
rule of perpetuity. To give a plain example, we will sup- 
pose that A., the trustee, is required by the executory writing 
to convey the estate to B. for life, and to settle the same on 
the first, second, third, or fourth unborn child of B. in tail, 
but in such a manner as to prevent B. or any of his unborn 
children in succession, from barring the remainder to the 
Jirst, second, third, or fourth child. Here the technical skill 
of the conveyancer, and the astutia of the court, would be re- 
quired to settle the estate in a legal manner, in conformity 
with the foregoing declared intention, so as to prevent the 


* And Mr. justice Buller observed: “a deed must take place upon its execu- 
tion or not at all. It is not necessary for a deed to convey an immediate interest 
in possession, but it must take place as passing the interest, to be conveyed at 
the execution; but a will is quite the reverse, and can only operate after the 
death.” Lewin 33. That is, the interest or estate must be declared in the 
deed, and not left to be created at a future period, or to take effect after the ter- 
mination of a period of time, say, four years hence. As the estate could not in 
the mean time be in abeyance, it would never have passed out of the grantor, or 
in case of a trust, would result or return to the feoffor. 
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tenants of the preceding estates from barring the remainders ; 
and this is done by interposing different sets of trustees, vesting 
estates in them at the same time, or at the termination of each 
particular estate; that is, if it can be done at all here, since 
our actof assembly. In consequence of this express direction 
alone, would the court undertake to interpose special trustees, 
for the purpose of preventing the barring of the remainders, 
and which could only be done by an instrument drawn with 
technica] astutia. But if the executory trust, whether ina 
deed or ina will, contained no such express direction, the law 
would be suffered to take its course;* and as, from the strict 
analogy between equitable and legal limitations, it is equally 
necessary to interpose special trustees, the general trustees 
having only a legal estate, the equitable estate for life would 
unite with the inheritance, constituting, according to the rule 
in Shelley’s case, which applies to equitable, as well as legal 
estates, a barrable estate tail. In the deed under considera- 
tion, the party has been his own conveyancer; but if it be 
considered an executory trust, he has not express/y directed a 
settlement to be made, in such manner as to prevent the re- 
mainders from being barred; the legal estate continues in an 
unbroken line, and so does the equitable. There are no di- 
rections for a farther settlement, with the express view of 
preventing C. M., or her children, from barring remainders. 
All that can be drawn from the deed is a vague conjecture 


* The following principles are drawn from the cases by Lewin: 

1, That a clause merely directory, without any words of direct gift, will be 
construed to raise an executory trust. 

2. That words of a direct gift, whether immediate to the parties themselves, 
or to a person in trust for them, although accompanied by the words “so long 
as the rules of law and equity will permit,” will be taken as a trust executed. 

3. That the same construction will prevail though the words of the direct gift 
be accompanied by an explanatory clause, such as “my will and intention 
being,” &c. 

4. That although the trust be executory, the court will not, as in articles, in- 
sert a limitation over, on the death of the tenant in tail, under twenty-one, even 
if the will contain the words, “so long as the rules of law and equity will 
permit.” 
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that this was left to the option of the trustees, either to do or 
not to do, as they saw fit. But this is mere conjecture, from 
the words, “such mode of conveyance,” applied to C. M., and 
the words, “such terms and conditions,” as applied to the 
children. These expressions are entirely too indefinite for a 
court to act upon. If this can by any possibility be taken as 
an executory trust, in the strict sense (for all trusts are more 
or less executory), it is only so as relates to the imperfect, 
and I may add uncertain and incomplete trust in favour of the 
children; for it is only as respects them, that any thing is left 
to be ascertained or determined by the trustees. The mere 
direction to convey, or to settle and assure, does not make the 
trust executory, when the object and the interest, an estate 
for life or otherwise, is distinctly expressed and determined. 
The estate for life in the rents and profits, is distinctly and re- 
peatedly declared as to C. M.; as also the duty of the trustees 
to convey to her a portion on her marriage, which portion 
the law and the deed define with certainty. This settlement 
can only be accomplished by putting him in possession of the 
land according to the trust, and executing the legal evidence 
or instrument of conveyance. As to the nieces, the trust is 
also executed; it is only as respects the children, that any 
farther declaration would be necessary. 

The doctrine of executory trusts is very far from being a 
clear and satisfactory one, in the English law, and we should 
consider well before we introduce it into our system, so far at 
least as to direct conveyances for the purpose of tying up 
estates in what is called strict settlement. Notwithstanding 
the elaborate arguments of Fearne and Fonblanque in favour 
of it,they have by no means succeeded in placing it on a firm 
foundation. So far as the power assumed by the courts of 
moddelling trusts, and of acting as the conveyancer of the 
maker of the trust goes, it appears to me to border on the ex- 
ercise of an arbitrary and undefined power, more safely let 
alone than acted on. It is admitted by Fearne, that under 
this assumed power, chancellors have taken liberties with in- 
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struments of writing, “not of the gentlest touch,’’ which is 
itself a sufficient cause to revolt our minds against such a doc- 
trine. If the party desires by a technical contrivance and 
astutia, to prevent the operation of the ordinary rules of law, 
which are supposed to be founded on justice and wisdom, 
let him do so as his own conveyancer, without calling in the 
aid of the astutia of the court; and let not the court snatch a 
questionable power, to accomplish that which is at variance 
with public policy and the spirit of the laws—to wit: the 
throwing difficulties in the way of the alienation of lands. 
The result of my researches is, that one of the main objects 
of this doctrine was to counteract the operation of the rule in 
Shelley’s case, which had the effect to divide and diminish the 
wealth and the landed estates of the great aristocratic fami- 
lies, and tended to advance the commercial and manufactur- 
ing interests. It appears to me, that under our act of assem- 
bly, all contrivances of this nature, of a strict settlement to 
prevent the barring of estates tail, are cut up by the roots; 
once admit ¢hat it is an estate tail, and the right of tenant 
in tail to convey, as if seized in fee simple, cannot be prevent- 
ed by any contrivance. The alleged inconsistencies of lord 
Hardwicke, in the cases of Spencer and Bagshaw and Garth 
v. Baldwin, may be ascribed to the nature of the doctrine 
itself, being then comparatively new. In the first of these 
cases, he declared that there was no difference between trusts 
executed, that is fully declared, and trusts executory, or im- 
perfectly declared; that they were both more or less execu- 
tory, and both must conform to the rules of law and the in- 
tention of the maker of the trusts. Mansfield appears also to 
have disliked this loose distinction, which threatened to cut 
adrift the firmly anchored law of tenures. Fearne has placed 
no permanent landmarks; he admits that in a// trusts some- 
thing yet remains to be done—in those that are executory, or 
imperfectly declared, to declare them in a more perfect manner; 
in those that are execu/ed, or perfectly declared, to clothe them 
in legal form.® 


* Collect. Jurid. 2 Vesey sen. 446. Fearne 130. 1 Fonb. 137, 404. 
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There is no uniform and satisfactory definition of an execu- 
tory trust, by which it may be distinguished from a trust 
executed. It has been described to be, where the words “to 
settle and convey” are used; but these words do not distin- 
guish those trusts which are fully declared, and where nothing 
remains to be done by the trustee but to convey the legal 
estates to the equitable estates, explicitly and formally declared. 
In the case of Henly v. Austin, the lord keeper observed: 
«With respect to trusts declared, the rule is the same, but in 
case of imperfect trusts, left to be modelled by the trustees,” 
&c. All trusts are izaperfect, compared to legal estates. I 
have applied the term imperfect, I think with more propriety, 
to those cases where the trustee has power to defeaté the trusts. 
In another case, an executory trust was said to be, “where 
something is left to be done in a more perfect manner by the 
trustees in the first instance, and secondarily by the court.” 
In Leonard v. Stanly, the lord keeper declared, “that the 
distinction had not been well expressed.”’ , In Taylor v. Aus- 
tin, the chancellor said, that “the words executory trust had 
no fixed meaning whatever.’’ In Rosseau v. Read, no better 
definition is given. In the cases just cited, in that of Pearson 
v. Wright, in that of the duke of Newcastle, different defi- 
nitions are given, and equally unsatisfactory. All that can 
be gathered from them, is, that the chancellor, having pre- 
viously determined in his mind in the particular case that it 
is an executory trust, proceeds to model it according to the 
intention to be gathered from the instrument, and as nearly 
as may be in conformity to the rules of law and equity. In 
one of the cases cited, it was said to be, “where something 
is left to the judgment of trustees, and consequently of the 
court, which is to perform the part of counsel.’’ In the case 
of the duke of Neweastle, it is placed on much narrower 
ground; it is said, “where the person declaring the trust takes 
upon himself to be his own conveyancer, the court will not 
presume to model the trust, and direct a conveyance in such 
a manner as to affect the intention, but permit the legal con- 

VOL. VI. 4 
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struction to prevail.’’? Preston lays it down, that the mere 
circumstance of a conveyance being directed to be made, will 
not of itself be sufficient to make the trust executory, so as to 
authorize the court to model the trust.7 

Notwithstanding the power assumed by the court of equity 
in England in executory trusts, it is uniformly conceded, that 
effect must be given to the established rules of law and equity, 
unless precluded by the express declaration, or necessary im- 
plication of the maker of the trust. As where he expressly 
declares his desire that the estate shall be settled in such a 
manner as to prevent the tenant for life from barring the 
remainders, or where he uses expressions entirely incompati- 
ble with an estate tail. In both these cases, it is a necessary 
presumption, that as he meant that the first taker should take 
only an estate for life, it was also his intention that the re- 
mainder should be protected by the artificial contrivances of 
the conveyancer. But this is only applicable to executory 
trusts; in other cases, even the express declaration that the 
first taker shall hold for his natural life, and no longer, or 
that tenant in tail shall not have power to bar the remainders, 
would be of no avail. In this state the expression, “ without 
impeachment of waste,’”’ applicable to an estate for life, and 
raising a presumption that no greater estate was intended, is 
disregarded, where, according to the rules of law, the limi- 
tation would otherwise be an estate tail. The danger of 
making the estate depend upon the indistinet particular intent, 
and in opposition to the broad general intent, which is in 
conformity to legal rules, is strongly expressed by Fearne him- 
self, on another occasion. “Surely,” says he, “it is better 
that the intentions of twenty testators, every week should 
fail of effect, than these rules should be departed from, upon 
which the general security of titles, and quiet enjoyment of 


’ 1 Eden 364, 2 Eden 6. 1 Eden 368,195. 12 Vesey 230. 1 Eden 87. 2 
Vesey sen. 464. Prest. 386. 
* See 10 Serg. & Rawle 429; and see page 54 of this article. 
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property, so essentially depend.” If this be true in case of 
wills, which are viewed with so much indulgence, how much 
more of deeds, where parties have undertaken to be their 
own conveyancers ! 

If the court would undertake to model the trusts, in the 
present case, it would only be in consideration of the supposed. 
discretion given to the trustees of the deed, in virtue of the 
words before referred to, “by such mode of conveyance,” 
and, “in such terms and conditions,’ &c., but which carry 
with them nothing obligatory or explicit; but it must be borne 
in mind, that the power of the trustees to execute the trusts 
under the deed, has only been conceded for the sake of argu- 
ment. If they have no power to convey a fee, the execution 
of the trusts must devolve on the court, and the court would 
certainly not exercise a discretion not necessarily implied, or 
at least where no rule is furnished by the instrument. The 
court, thus left to act, would not undertake to conjecture the 
causes of doubts and fears, which might have existed in the 
breast of the maker of the trust, from his using the words, 
‘as they may deem prudent and advisable;”’ for, under some 
circumstances the intention might better be subserved by 
leaving the limitations to follow the legal course, than, under 
other circumstances to prevent this by subtle contrivances. 
The court could not, if it were so disposed, judge of these 
circumstances without data furnished by the deed itself. There 
is nothing more specific in these doubts and fears than in 
every other case, when the best grounded hopes may be de- 
ceived. Chancellors have established the doctrine, in cases 
of executory trusts, ¢hat they will not look beyond the pre- 
sent object of the settlement, and that it is no objection that 
it would enable the party to bar the remainders. 

In concluding this branch of the subject, I will give some- 
what in extenso, the opinions of English chancellors bearing 
on some of the principles asserted. 

In Leonard v. Stanly the chancellor uses this language: 
“Jn all these cases there is but one invariable rule, the intent 
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of the testator collected from the will itself, and not conjec- 
tured. It is insisted on the part of the plaintiff, that it isa 
trust, and that this court uses greater liberality of construction 
in cases of trusts than of legal estates. I am of opinion that 
it isa trust; but I do not think that that circumstance will 
vary the present case, because words declaring a trust must 
be expounded in this court as they would be at law; otherwise 
the properties of mankind would be precarious; there would 
be one judgment here, and another at law. The distinction 
between trusts executed, and executory, seems to be ill ex- 
pressed; but when properly considered, appears to have 
good sense init. In all cases of the latter description, some- 
thing is left to the judgment of the trustees, and consequently 
of the court, which has to perform the office of counsel.” 

“I am then to consider for what persons this trust is de- 
clared, and who the testator intended should necessarily take 
the estate. And I must make this construction as agreeably 
as I can to the rules of law and equity.”’ 

“Where a man by his will makes a tenant for life, with 
remainders to one, two, three, four, or five, &c., of the issue 
of the tenant for life, and ‘hen, for want of issue, limits the 
estate over, this will be an estate tail in the first taker for 
life, by necessary implication; and this because the word 
then, before the limitation over, which is sometimes an adverb 
of time, yet it is sometimes a word of relation, and signifies 
as much as, in such case, and must have this effect, that upon 
the first, second, third, or fourth, &c., limitations failing, the 
remainder man could not take, because of the words, ‘for the 
want of issue,’ and therefore unless the tenant for life, was 
construed to take an estate tail, it would descend in the mean 
time to the heir at law, because the contingency upon which 
the remainderman was to take, had not happened. But as 
the testator certainly intended to dispose of his whole estate, 
it has been construed a necessary implication, that tenant for 
life should take an estate tail, to carry the testator’s intent 
into execution. But when there is an express estate for life, 
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the court never enlarges this estate for the sake of the tenant 
himself, but merely for the sake of other persons who are 
intended to take by the will. To this it is objected, that you 
will introduce an estate tail, which will give the party an 
opportunity of defeating the limitations over. But this proves 
too much; for so it happened in all the cases cited at the bar; 
Sor you cannot supply the defect and omission in the will, 
without giving tenant for life power to destroy the remain- 
der.”” 

In the case of Cook v. Cooper, it was laid down by the 
court, that where “there is a general and a particular intent 
in a will, the latter must give way, where the former cannot 
otherwise take effect; and, therefore, though the court might 
best fulfil the particular intent by giving the first taker only 
an estate for life, yet, ‘he general intent being that all his 
issue shall inherit his entire estate, before it goes over, that 
intent can only be effected by giving an estate tail by impli- 
cation, from the subsequent words, ‘in default of issue.’ ”’ 
In Wright v. Pearson, the court said: “ It is rightly admitted 
by the counsel, that the question as to what estate passes, 
must depend upon the construction of the whole will; and 
that the declaration of an express estate for life may be con- 
trolled by the general words, and dispositions of the will.” 

«Nay, it must be admitted now to be so, though the first 
devisory words had been negative, and gave an estate fer 
life only. The reason of this is, that the testators attempt to 
annex qualities to estates which the law will not allow of; 
they will give estates for life, meaning that they should have 
descendible qualities, wishing to have restrictive qualities 
to the first taker. In these cases, therefore, the court con- 
siders the substantial meaning. ‘The case of Colson v. Col- 
son, established this rule, only it separated the estate tail from 
the estate for life, by the interposition of trustees to preserve 
contingent remainders.”’ 

It must appear to the reader by this time, that the trusts in 
the deed under discussion, as in the foregoing case, can only 

4* 
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be carried into effect substantially; that as the estate was 
intended for C. M. for life, and after, for her unborn issue ad 
infinitum, and not to go over until after a failure of all her 
issue, that estate must be enlarged to an estate tail, without 
regard to events and contingencies, which may be conjectured, 
but which have not been expressed. One is reminded of the 
following language of chancellor Northington, in the case of 
Rosseau v. Read: “It is therefore the fate of all courts upon 
wills, it is the peculiar destiny of this court on contracts, wills, 
and trusts, to be the authorized interpreters of nonsense, and 
to find the meaning of persons who had no meaning at all. 


“Ex fumo dare lucem 
“Cogitat, ut spaciosa dehine miracula promat. 


“A creative power is required to bring light out of dark- 
ness, and sound sense and specious determinations from unin- 
telligible instruments. Civil polity, however, requires that 
there must be some superior seer, who is finally to arbitrate 
all disputes, with certain justice and unquestionable satisfac- 
tion—thank God it is not this court.’’ 

This reproach is not alone applicable to the unlettered and 
the careless. The profoundly learned have been obnoxious 
to it, and most commonly in consequence of attempting some- 
thing beyond the reach of human skill. Lord Coke censures 
justice Richel for settling his estate on his seven sons in suc- 
cession, in so curious a manner that the limitations were all 
void, for the want of seizin in the first taker; and yet Coke 
himself, it is said, settled his own estate in such a way as to 
puzzle the lawyers of his time. 

3. The strictest analogy prevails between legal and equitable 
estates. In equity, the trust is the land; there is an equitable 
as well as a legal seizin; when the word seized is used in acts 
of parliament, it applies to both. There may be an equitable 
feoffment, an equitable fine and recovery, and an equitable 
tenancy by the curtesy. The few points of difference are 
accidental, and of no importance to the present inquiry. 
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One of the English chancellors expressed himself in the fol- 
lowing comprehensive manner: “ This court has determined 
that such equitable estates are to be held perfectly separate 
and distinct from the legal estate. They are to be enjoyed 
on the same condition, entitled to all the same benefits of 
ownership, disposable, devisable, and barrable, exactly as if 
they were estates executed in the party; and the persons hav- 
ing them, may, without the intervention of the trustees, or the 
possibility of their preventing them from exercising their own- 
erships, act as if no trustees existed, and this court will give 
validity to their acts.’’9 

Equity adopts all the rules of law applicable to legal 
estates. In equity, as the trust is the land, so the declaration 
of the trust is the disposition of the land.* Lord Mansfield 
said, on one occasion: “Twenty years ago I imbibed this 
principle, that the trust is the estate at law in this court, and 
governed by the same rules in general, as all real property is, 
by imitation.”” In Penusylvania, the person in possession 
under a trust, and entitled to the equitable estate, is to alf 
intents and purposes the legal owner. It was farther observed 
by lord Mansfield, “that the trustee can transmit no benefit, 
but is to hold for the benefit of those concerned. The trustee 


*“ Although the trust is a mere creature of equity, and with reference to 
legal consequences subsists only in idea, yet it being regarded in chancery as 
the land is at law, the maxim that equilas sequitur legem, is almost universally 
applied. And it may be premised, that the receipt of the rents and profits of 
real estate, by the cestui que trust is that kind of equitable possession, which in 
this court is equivalent to the seizin of the legal estate, and that the highest 
instance of an equitatle scizin, is the actual possession by him of the property 
clothed with such receipt.” Jeremy’s Eq. 23. Lewin thinks the analogy was 
carried too far by lord Mansfield, and adopts the rule as laid down by lord 
Northington, in Burgess v. Wheat. “It is true, this court has considered 
trusts, as between the trustee, cestui que trust, and those claiming under them, 
as imitating the possession,” &c. Lewin 14. 

“It isa general rule, that any legal conveyance, or assurance, made by a 
cestui que trust, shall have the same effect and operation upon the trust, as it 
would have had upon the estate at law, in case the trustee had executed the 
trust.” Willis 110. Cruise’s Dig. 485,526. 18 Vesey 325, 418, 
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is considered merely as an instrument of conveyance, and 
therefore is in no event to take a benefit; and the trust must 
be co-extensive with the legal estate of the land.’ 

If we lay aside those vague expressions whose meaning 
can only be conjectured, allotments of parts of the land, such 
lerms and conditions, &c.,—too indefinite for the trustees to 
act upon, or the court in their stead (which would serve to 
make those the bestowers of the benefits, or creators of the 
trusts), then there is nothing in the case but a trust to secure 
to C. M. an estate for life in the rents and profits, which in 
equity is the land itself, and afterwards on her marriage, a 
legal estate to the same extent, with an inheritance to her 
children, which cannot take effect without giving her an 
estate tail by implication or operation of law. There cannot 
be a doubt that an estate of inheritance was intended for C. 
M. and her issue; but the deed is silent as to the manner in 
which this is to be effected, that is, whether it is to be taken 
by C. M., or her issue; it must therefore be determined by the 
rules of law, which give that estate to the first taker. 

Cestui que trust, in tail, in this case, the estate of the trus- 
tees being entirely legal, and that of the cestui que trusts 
entirely equitable, can bar the equitable remainders; and the 
only mode by which it could, according to the English law, 
have been prevented, where there is no estate interposed 
between the estate for life, and the inheritance, is the follow- 
ing: By limiting the estate to C. M. for life, remainder to the 
trustees during the life of C. M., remainder to the heirs of 
the body of C. M., or other persons.* As this is a trust by 
deed (and not by will, where a future estate or executory 


8% '9 | Sand. Uses 315, 327. 3 Vesey 127. 1 Sand. 269. 2 B.C. C. 26. 
1 Eden 227. 1 Fonb. 37. Fearn. 324, 325,308. 1 Eden 224. 2 Fonb. 326. 
1 Yates 313. Atk. 603. 12 Sergeant 460. “The cestui que trust has an 
estate in equity cquivalent to the legal ownership.” Willis 109. 

* “ As to the necessity of trustees to preserve contingent remainders, see | 
Madd. Chane. 499, 1 Atk, 581, 594. 2 Vesey sen. 230. 4 B.C.C. 396, 2 
Vesey jun. 234, 
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devise may be limited without any particular estate to sup- 
port it), there must always be an estate to vest in presenti, 
immediately on the termination of the preceding estate. This 
is equally applicable to equitable, and to legal estates. There 
must always be some one ready to take the beneficial interest, 
as in legal estates created by deed there must always be some 
one ready to be seized of the legal estate. In a will, this may 
be in suspense by way of executory devise; but in a deed, a 
contingent remainder, or a contingent springing use, must 
always have a particular estate to support it; which, in res- 
pect to the legal estate, must be an estate of freehold, but in 
a trust, it is sufficient that there be a vested equitable estate, 
though less than a freehold. In either case, there must be no 
broken link—no hiatus, even for a moment. Hence, spring- 
ing uses in a deed, require a preceding vested estate to support 
them; and if this be wanting, all the succeeding limitations 
must fail. The estate of C. M. is the only vested equitable 
estate which precedes those of her unborn children; it is indis- 
pensably necessary for their support; take it away, and every 
estate after it, which is contingent, and not vested in posses- 
sion, must fall to the ground." 

The limitation to the unborn children of C. M., if made to 
vest on or before their attaining twenty-one years, and not 
otherwise defective, might have been good in a will by way 
of executory devise; or in a deed by way of springing use, if 
made to vest in interest, immediately on their birth, during 
the life of the parent, or at her decease; and a child in ventre 
sa mere is considered as born for this purpose; but under the 
present mode, it could neither take effect in a will, nor ina 
deed, because it is only to vest on their marriage, which is 
too remote a contingency, without the alternative of attaining 
twenty-one years of age. If the vested equitable estate of C. 
M. were not connected with the estate of the issue, then after 
her death, leaving children unmarried, there would be no one 


‘1 5 Bacon Abr. Uses. 2 Fonb. 90. 1 Prest. 355. 
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to take the rents and profits, or the equitable estate, and the 
consequence would be, that they would return as a result- 
ing trust to the heirs at law of the feoffor, and the remainder 
over would be defeated, as well as the limitation to the 
children of C. M.* To prevent this effect, the court must 
necessarily have recourse to the general intent of the feoffor. 
In doing so, it is true, a door will be opened to the tenant for 
life to bar the remainders, while it saves the limitation to the 
unborn children; but the English chancellors say that it is no 
objection that a power may be thus incidentally given to the 
first taker; and according to the spirit of our laws and judicial 
decisions, thut is not only not objectionable, but very 
desirable. 

The law is laid down in Fonblanque as follows: “'There 
must be a person seized to such use [springing use] when the 
contingency happens; therefore, if the cestui que trust, in tail, 
by discontinuance, or the feoffee to uses, or the person out of 
whose seizin the use is to be served, by alienation or other- 
wise, destroy his estate, or his possibility, the use is destroyed 
for ever. Whereas, by an executory devise, the freehoid 
itself is transferred, and there needs no person to be seized, to 
execute the estate in the devisee.’”” But here the stern rule 
against perpetuities interposes. “Every future interest,’ 
says the same author, “springing, or secondary use, must be 
so limited as necessarily to take effect, if at all, within a life, 
or lives in being, and twenty-one years and some months.” 

As to the interpretation of wills and executory trusts, I will 
take the law as laid down by the counsel in the case of Stanly 
v. Leonard, as the doctrine was admitted to have been cor- 
rect: “ The words out of which the estate tail is to be supplied, 





* “ This, therefore, is a very clear authority, that there may be a resulting 
trust (under a trust to support contingent remainders), for the heir at law, in 
the same manner as under an executory devise; indeed, it was insisted in that 
case, that the estate should in the meantime go over: but the court held other- 
wise, for then it would have vested by purchase, and could never have come back 
again.” 1 Atk. 597. 








TRUSTS AND TRUSTEES, 47 





are ‘for want of such issue.? There would have been the 
same intention to prefer the male issue, if the words, ‘ for the 
want of such issue,’ had been expunged; yet no court of jus- 
tice would have inserted another limitation, though they will 
supply words, when there are words to supply them out of, 
because they expound only, and do not make persons’ wills. 
But the testator in the present case has supplied words, to 
wit: ‘for want of such issue of Samuel,’ and afterwards, ‘for 
want of issue of both my said children,’ or ‘if their issue 
should die without issue,’—here are words of limitation, and 
the next in remainder can never take until these contingencies 
happen.”’ 

Nothing can save the limitation to the children of C. M., 
as purchasers, but the interpretation which would give them 
an estate on their coming of age, which, according to legal 
decisions would vest on their birth; but this cannot be done 
without expunging the words “allot on their marriage,” 
which precludes all idea of any interest vesting immediately 
on their birth. As no estate is expressly, or definitively 
limited to the issue, they could only take by reference to the 
estate of the ancestor, and in order to enable them to take, the 
ancestor’s express estate for life must be enlarged to an estate 
tail. So that in the present case they could not take as pur- 
chasers, even if the insuperable objection of perpetuity were 
notin the way. If the trustees had been empowered to allot 
marriage portions to the children of C. M., in her life time, 
remainder for life to those living at the time of her death, 
remainder in tail to the grandchildren, and then remainder 
over on their dying without issue, the question might have 
arisen, Whether by this method, the estate for life of C. M. 
could be separated from the inheritance, without special trus- 
tees; and in my opinion it could not; because C. M. would 
have an express estate for life, enlarged to an estate tail, by 
the words “dying without issue,”’ standing entirely distinct 
and separate from the contingent future springing uses on the 
event of the marriage of the children, and the allotment in 
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that event by the trustees; which would be an estate in ex- 
pectancy, not vested in interest or possession, but altogether 
contingent, depending on several distinct and uncertain 
events. These possible future marriage allotments, or por- 
tions, are in derogation of her vested estate, or a charge 
upon it, depending on a mere possible occurrence, not affect- 
ing her estate, enlarged as before mentioned, until they shall 
vest, and they may be prevented from vesting by the change, 
or discontinuance of the estate of C. M. But the time for the 
estates of children to vest is positively fixed, “on their mar- 
riage,’ without any provisions for possible contingencies, and 
the time may extend beyond the period of twenty-one years, 
after the death of the parent, which is fatal. These words 
cannot be expunged. The expression, “on such terms and 
conditions,” do not give words out of which other words may 
be supplied by the court; they are too uncertain to enable the 
chancellor or the trustees to interpret the limitations, and 
neither can make them. If the children take in virtue of the 
words, “dying without issue,’ annexed to the limitation to 
their parent, they take by inheritance, which ends the ques- 
tion; and they cannot take in virtue of these words annexed 
to the limitation to them, because they cannot take by impli- 
cation, and they have no express estate of any kind, much 
less of freehold, to serve as the foundation of an estate of 
inheritance." 

As a limitation to take effect either as an executory devise 
or springing use, is void after an indefinite failure of issue, 
and the legal import of the words, “dying without issue,” 
carry that meaning generally, the court has sometimes, in 
wills and in cases of real estate, taken advantage of other 
expressions in the instrument, to give it a more restricted 
meaning, or, as it is expressed, “to tie up the generality”’ of 


‘* 1 Croke Eliz. 439. 1 Rep. 129. 2 Fonb.90. 1 Eden 87. Fearn. 56. 2 
Vesey 646. Fearn. 53, 58, 465, 246. 6 D. & E. 213. 7 D. & E. 652. Cor- 
nish, Uses 13, 1 B,C. C. 75. 6 Cruise 325, 2 Str. 1175. 9 Mass, Rep. 514. 
Cowper 379. 2 Bacon 60. 


—_ 
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those words, so as to mean the leaving issue living at the 
time of the death.* If this were a will, and in case of per- 
sonal estate, and there were any words either expressly nar- 
rowing the meaning, or necessarily implying it to be so, then 
perhaps a question might arise as to the construction. But 
the question could not arise en a deed, and even if it were the 
case of a will, it would not save the limitation to the unborn 
children, because it tends to perpetuity. In short, if the 
feoffor could, by any contrivance, give an estate tail to the 
unborn children of C. M., by an instrument drawn in the 
proper manner, it is certain that this has not been done; and 
without such estate in the children, they could not transmit 
the estate to the grandchildren, who are plainly intended to 
succeed, according to the expressions, “if the children of C. 
M. die without issue.’’” 

The conveyance of the legal fee to trustees, according to 
Fearne and other writers, merely takes the estate out of the 
grantor, subject to the undercurrent of equitable limitations, 
which possess all the substantial constituents of estates purely 
legal. The law is equally applicable to these as to legal 
estates; words receive the same technical interpretation in 
trusts fully declared; and in those which are executory, or 
imperfectly declared, they still receive a technical interpreta- 
tion and effect, where the intention to the contrary does not 
appear by plain express words, or necessary implication. 
And in modelling trusts, the chancellor will not insert clauses 
to prevent the barring the remainders, unless expressly 
required to do so by the feoffor. There can be no doubt but 
that the act of assembly of Pennsylvania applies to equitable 


* The allotment to the children, considered as a condition subsequent, ope- 
rating on the estate of C. M., divesting her of a part of that previously assigned 
her, if such allotment be required to be made during her life, may be destroyed 
by her act. According to the deed the allotment does not necessarily take effect 
only after her decease. It is not a remainder to her children after that event; 
even this would not in general take the case out of the rule in Shelley's case. See 
Fearn. 79. 

VOL. VI. 5 
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as well as to legal estates, as the word seized, according to 
the English decisions, applies to both. Cestui que trust, in 
possession, in this state, is in fact the legal owner, as he can- 
not be evicted by the trustee;* and this, more especially, 
when the time is past when the legal conveyances ought to 
have been made. In Massachusetts, where, as in Pennsyl- 
vania, there is no court of chancery, the courts are disposed 
to construe trusts as uses under the statute of uses; that is, 
transferring the possession to the use, or, in other words, the 
legal seizin of the trustee to the equitable seizin of the person 
beneficially interested. In New York this has been done by 
legislative enactment, although the wisdom of this course, in 
both cases, may be questioned.’ 

4. Estates tail by implication, or operation of law, derive 
their support principally from the rule in Shelley’s case, and 
this may be referred again to the maxim, Non est heres 
viventis, or, according to Blackstone, “ A man in his life time 
carries all his heirs in himself.””, Where an estate is limited 
to a person for life, and in the same instrument to the heirs 
of the body of that person, the two estates unite in the tenant 
for life, and he takes an estate tail. The same thing prevails 
as to the equitable estate in trust deed, or in a devise, where 
other expressions of equivalent import with “heirs of the 


* “ Actual possession clothed with the receipt of the rents and profits, is the 
highest instance cf an equitable seizin.” Lord chancellor, in Casborn v. Scarf, 
1 Atk. 606. In the same case, Mr. Murray (lord Mansfield) said, “ that in this 
court, cestui que trust is considered the owner of the land, and the trustee only 
the mere instrument and no more.” It appears to me that it may be safely 
assumed that this is the law of Pennsylvania, as it is in Massachusetts, where 
there is no court of equity. At least that cesfui que trust, in possession clothed 
with the receipt of the rents and profits, is hoth legal and equitable owner of the 
land, as to all the world, except those in remainder, under the same trust, and 
which may be barred by tenant in tail. 

‘2 '3 | Coke 99. 3 Vesey jun. 357. 2 Fonb. 149. Fearn. 400, 430, 432, 501, 
502. 2 Fonb. 97, 128. 4 Dane’s Abridgment 245. 7 D. & E., Doe v. Syboun. 
Do. 47. Goodtitle v. Jones. 4 Dane 251. 2 Eden 6. 1 P.W.199. 2 Fonb. 
6,7. 1 Burr. 38,52. 7 Beam 177. See also authorities in the succeeding 
reference. 








TRUSTS AND TRUSTEES, 51 





body,’ such as issue, offspring, children, are used in a col- 
lective sense, and not in reference to any persons then in 
being. The estate for life will unite in a trust deed, with the 
inheritance, where they are both equitable, as in the present 
instance. The rents and profits are to be applied for the sup- 
port of C. M. for life, which gives her an equitable estate for 
life, while the trustees have only the legal estate; and if they 
are required after her decease to convey to the issue, children 
or heirs of the body, these will have the equitable remainder, 
the trustees still having only the legal estate, while the two 
equitable estates will unite, giving to C. M., the first taker, 
an estate tail. This in England could only be prevented by 
construing it an executory trust, and then modelling it, by 
inserting a clause, interposing special trustees between the 
estate for life and the inheritance, but this would not be done, 
even if an executory trust, without the express directions of 
the maker of the trust. So that even supposing there were 
an express limitation to the children, so as to enable them to 
take as purchasers, still according to the rule in Shelley’s case, 
the two estates would unite, and they would take by descent; 
for they would take the same land, which had been pre- 
viously in the same deed, limited in freehold to their ancestor. 

The estate tail, by operation of law, is where no express 
estate is conveyed, but plainly implied from the intent; or 
where, in order to carry that intent into effect, it is necessary 
to enlarge an express estate for life, to an estate in fee, with- 
out which the issue of the first taker could not succeed to the 
inheritance, although plainly intended. It being the wish of 
the feoffor, or devisor, that the issue should take, it will be 
presumed to be a secondary consideration, whether they take 
by purchase directly from the feoffor or devisor, or through 
their ancestor by inheritance; or even if it appear to have 
been his wish that they take by purchase, it is a reasonable 
presumption, that if they could not take in this way, that they 
might take by inheritance, rather than not at all. Hence, the 
words after the estate for life, and “if he die without issue,”’ 
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create an estate tail; because it is clearly implied, that while 
there is issue of the tenant for life, and that issue has issue, it 
is to be possessed by them; and is, in fact, the same thing as 
if given to the tenant for life, and to the heirs of his body, 
which is an express estate tail." 

There is scarcely any legal principle sustained by so many 
adjudged cases as that which gives a legal effect to the words 
“dying without issue,”’ and establishes their controlling influ- 
ence over the instrument in which they are used. They are 
so potent in their operation, that they will reduce an estate in 
fee simple to an estate tail, and enlarge an estate for life, 
although followed by negative words, into a fee tail. In 
Wild’s case, it was laid down that if land be devised to A. 
and his children, or issue, and he has none at the time of the 
devise, the same is an estate tail; for the intent is, that the 
children or issue shall take. In the case of Lee v. Bray, 
which was that of a trust deed, it was laid down that a limi- 
tation to the use of the feoffor’s son, and his heirs, and for the 
want of issue of him, remainder over, is an estate tail, on the 
well settled principle, that the latter words, “ issue of him,’’ 
restrain the prior and more general words, “his heirs.’? In 
the case of Darly v. Darly, there was a devise to A., and, “if 
he die without having issue of his body,”’ then over. A. had 
an estate tail, in virtue of the words “if he die without hav- 
ing issue;”’ without these, A. would have taken an estate for 
life. In Hodges v. Middleton, there was a devise to A. and 
her children on their marriage, and if she die without issue 
then over; held an estate tail in A. Devise to C. if she mar- 


* 6 Vesey 646. 1 Atk. 603. 3 Vesey 127. 1 Sand. 278. 13. & B. 44, 2 
B.C. C. 26. 1 Sand. 279. 1 Binney 255. 1 Dallas 48, 1 Eden 224. 2 Vesey 
246. Fearn. 321. 1 Dallas 72. 1 Serg. & Binney 30. 9 Serg. & Rawle 180. 
1 Binney 71, 91. Yates 341. 1 Yates 12. 6 Binney 191. 12 Serg. 460. 
Fearn. 61, 67. Cowper 379. 2 Bacon 60. 7 Mass. Rep. Fearn. 321. 1 Bin- 
ney 258. 1 Yates 374, 400, 414, 313. 7D. & E.47. Cowper 23. Bull, N. 
P.110. 2D. & E. 698. 7 Do. 47. 8 Do. 2, 122. 5 E. 138. 2 Johns. Rep. 84. 
3 Do. 422. 1 Binney 133. 1 Hen. & Mumf. 228. 
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ried and had issue, then after B.’s death in fee; an estate tail 
in C. though not married, and without issue. In Wild vw. 
Lewis, A. devised to B., his wife, all his lands, and if she had 
no children by him, and for want of such issue then over, held 
an estate tail in B. The doctrine has been carried farther in 
the case of Robinson v. Robinson than any previous decisions, 
and this case has been acknowledged to be law in Pennsyl- 
vania. It goes much farther than our case, because there 
were words expressly negativing the idea of any other 
estate than for life. HK. devised lands to L. H. for and during 
his natural life, and no longer, and after his decease to such 
sons as he shall have lawfully begotten, and for default of 
issue, then to W. R. in fee; held that L. H. by implication, to 
effect the generel intent of the testator, took an estate tail, 
because it appeared that W. R. was not to take until after a 
failure of issue of L. H. He had no son at the time of the 
devise. In the case of Broughton v. Langly, where lands 
were devised to trustees to permit B. to take the rents and 
profits for life, and after his death to the use of the heirs of 
the body, held that B. took an estate tail. The case of Stanly 
v. Leonard, already cited, is a strong one on this subject. 
The pith of the decision there, was simply this, that as it 
appeared from the general intent, as manifested by the words 
“dying without issue,’’ that the entire estate was to be en- 
joyed by all the issue, ad infinitum, it was necessary to give 
the tenant for life an estate tail. 

The doctrine of estates tail by implication from the words, 
“dying without issue,’ has been adopted in this state, 
and even with a greater latitude. In the case of Carter », 
M’ Michael, chief justice Tilghman, who delivered the opinion 
of the court, declared that it was an estate tail in the tenant 


18 See cases last note. Doug. 753. 1 Wils. 105. 2 Fearn. 38. 9 Wheaton, 
case of Thompson Mason. Fearn. 245, 246. 1 Salk. 120. 1 Dall. 139. 1 
Hen. & Mumf. 290. 3 Salk. 337. 6 D. & E.307. Doug. 431, 434. 2 Vern. 
536. Fearn. 112. 2 Fonb. 90,97, 2 Fonb. 58, 316. Comyn Dig. 398, 394 
400. 4D. & E. 294. 6 Cruise 325. 2 Wils, 232. Eden 87. 2 Yates 374, 

5* 
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for life, “although i¢ was manifest from the words of the 
will, that the testator did not intend that he should have 
more than an estate for life; for he not only declares most 
expressly, that it shall be for and during the term of his natural 
life, but farther prohibits him from committing waste or the 
destruction of timber thereon; thus depriving him of all pri- 
vileges other than those of mere tenant for life. But in order 
to carry into effect the general intent of the testator, the court 
finds itself compelled to disregard and overrule this particular 
intent.’”1 

In the case of Paxen v. Lefferts and another, judge Kennedy, 
delivering the opinion of the court, says: “The words ‘during 
his natural life,’ it is true, are superadded, but it will be seen 
that these words have no eiflect, when they are opposed to the 
general intent of the testator, as in the case already cited, 
[Carter v. M’Michael.} In that case, the general intent of 
the testator was, that the male issue of Edward should take, 
to the exclusion of all others, and that the estate should not 
go over, so long as there was any of such issue in being. 
This intent, however incompatible with a mere life estate in 
Edward, and consistently with the rules of law, could not be 
effectuated but by giving to him an estate tail male under the 
will, which was accordingly done by the decision of the court. 
Against this it has been contended, that by the very terms of 
the devise itself an estate for life only is given to Charles. 
To this an answer has already been given; which is, that in 
the construction of wills, to effect the general and main intent 
of the testator, where he has, in limiting the duration of an 
estate devised, used the words, ‘for his life,’ ‘during life and 
no longer,’ they are set aside and disregarged.’’” 

In the construction of a trust in a deed, the same rule pre- 
vails as to the general and particular intent as in a will; and 
even in a deed, where the general intent cannot take effect 
but by an enlargement of the estate for life. It must be under- 


'® 10 Sergt. & Rawle 429. ‘7 3 Rawle’s Rep. 74. 
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stood, however, that the wishes of a testator will be carried 
into effect, as in the instance of an executory devise, while a 
trust in a deed will be made to conform more rigidly to the 
rules of law, as we have seen in the comparison between the 
springing use and the executory devise; the former requiring 
a particular estate to support it, while the latter does not 
require such estate. Fonblanque considers it a strange over- 
sight in Blackstone, in not distinguishing between deeds that 
take effect by way of use, and those which are at common 
law. Preston clearly marks the distinction. 

It may be proper to repeat what has been already said in 
the course of this opinion, that if the trustees have an unlimited 
and undefined discretion, as to the time, mode of creating, 
and extent of the trust estates of C. M., they must necessarily 
possess a power to defeat it altogether, and this must be a 
general power of appointment, which would enable them to 
convert the estate to their own use, but which is expressly 
negatived by the deed. On the other hand if they hold under 
a trust, and not under a mere general power, authorizing them 
to give or withhold the estates at their pleasure, the estates 
must be determined by the deed which creates them, and the 
technical rules of law must be taken as the guide; and if the 
general intent, which is to confer an estate on C. M. and her 
issue, in perpetuity, can only be accomplished by giving to 
C. M. an estate tail in the first instance, then she takes such 
estate; and this, I think, has been fully proved. There is one 
thing absolutely and positively certain, and that is, if she does 
not take such estate, her issue, unborn at the time of making 
the deed, cannot take less than an estate tail; and the question 
which must fairly arise, is whether she must take it in the 
first instance, or must be postponed to her unborn issue. But 
as that issue cannot take at all, excepting through her, she 
must in the first instance take the estate tail for their benefit. 
It is only this substantial or leading object of the trusts, which 
the court can execute with the rules of law as the guide; and 
these are, first to provide a support for her for life, and to 
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secure the enjoyment of the property to her and her issue ad 
infinitum, and failing these objects, then to the nieces. As 
to the other particular intent, or wishes, respecting the chil- 
dren, subordinate to this main design, he has not expressed 
his wishes intelligibly, either in technical or common lan- 
guage; he has furnished no rule or data for their execution, 
but seems to have left them to that vague and undefined 
discretion, which may be governed by a thousand considera- 
tions in the breast of an individual, in disposing of his own 
property ; by motives sometimes good, sometimes bad, just or 
injust, by proper and wise reasons, or by mere whim or 
caprice; and yet the very instrument itself puts a negative 
upon this, by giving the right to legal remedy to all parties 
without distinction to compel a proper execution of the trusts! 
And what, in the judgment of the court, would be deemed a 
proper execution of the trusts? The answer is plain. It is 
the carrying into effect the general and particular intent, as 
far as they can be ascertained, in conformity with the rules 
of law, and disregarding the undefined discretion apparently 
confided, personally, to the trustees; a discretion which the 
court cannot exercise, and yet it may be called upon to execute 
the trusts! This discretion of the trustees, by which the estate 
to C. M. and her issue is apparently embarrassed, must be set 
aside and disregarded. Either this must be done or C. M. and 
her issue can have no distinct or definite equitable rights under 
the deed, independently of the trustees, entitling them to call 
upon the aid of the court to decree A PROPER EXECUTION OF 
THE TRUST, IF REFUSED OR NEGLECTED BY THE TRUSTEES. 
By the construction upon which I have insisted, wrong is 
done to no one. The nieces of the feoffor have no vested 
estate, in possession; whether it shall ever vest, depends on 
the contingency of C. M., or her issue, dying without issue, 
and they stand in the same situation as other persons having 
remainders contingent on the failure of a primary disposition. 
As to them there is no difference in their expectancy under 
this deed, and under a common estate tail. It is even of less 
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value, because the estate might have been sunk by the trustees 
for the support of C. M.; for we must not lose sight of one of 
the leading objects of the feoffor, whieh was to provide a sup- 
port for her out of lands but little improved, the rents being 
insufficient for the purpose. The lands were to-be rendered 
available, and therefore a power to mortgage was given, in 
its nature imperative, and in its effect equivalent to a power 
to sell. As to the issue of C. M., it has been sufficiently 
shown that it is to their benefit that their ancestor take the 
estate of inheritance in the first instance. The court will not 
presume that any higher estate was intended for them than 
for the parent and first taker, when the contrary is evident, 
by the power given as just stated, to sink the estate for C. M. 
if necessary; and this remarkable clause in the deed cannot, 
by any construction, be narrowed so as to apply to her only 
until her marriage; it looks defore, and after that event, and 
occurs after the other clauses. The only ground on which 
the nieces can object is, that it was not intended that the re- 
mainder should be barred. But it has been shown, that 
according to the English law, the barring can only be pre- 
vented by a technical settlement, when such settlement has 
been expressly directed; and in the present case no such 
direction has been given. In Pennsylvania, the act of assem- 
bly is unqualified; and once assume that it is an estate tail, 
and the power to bar necessarily follows, even if there was 
a court of equity competent to carry into execution an express 
intention of the feoffor, in decreeing a strict settlement, as in 
England, in cases of executory trusts. 

Since the foregoing opinion was written, some important 
decisions have been made in the supreme court of Pennsyl- 
vania, completely sustaining the doctrines laid down, and in 
fact scarcely leaving a “loop to hang a doubt upon.” 

In the case of Casky v. Brown, 17 Sergt. & Rawle 441, 
judge Huston uses this language: “Because the construction 
settled goes as near the intent of the testator as any one could 
devise, and therefore ought to remain untouched. This is 
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always to be ascertained to a certain extent, hough what the 
testator would have directed, if certain events had been fore- 
seen, is at best conjecture. The general intent is to give the 
child an estate of inheritance, but one which must go to the 
children of the devisee, which yet cannot be sold or bequeath- 
ed by the devisee, the remainder of which, if the devisee has 
no children, the first testator directs to go in a certain way. 
Now this is the very description of an estate tail, no more 
liable to be mistaken than the strict legal definition of one. 
But an estate tail may be changed into a fee simple, by com- 
mon recovery, or, in this state, by a conveyance in the pre- 
scribed form; and if this is done, the remainder is gone to be 
sure, but the child is supported, is not left to charity or to 
starve. 

“If it is not questioned, and I believe it cannot be, that this 
devise created an estate tail in Susanna, provided the words 
‘die without issue,’ mean an indefinite failure of issue; then 
the devise is a perfectly legal one, an estate in fee tail, remain- 
der over to her sisters or their children. If we could ask her 
father now, whether he intended, if she lived unmarried till 
the age of one hundred, the lot is to remain unimproved and 
unproductive, and she to depend on her labour, or on her 
sisters, or on the charity of strangers, I have no doubt what 
would be his answer; and that answer would be, ¢hat he 
meant it as an estate available for her support. I can find 
nothing here which goes to contradict this; but I have said 
that an estate tail cannot be so restrained, that tenant in 
tail cannot change it into a fee. Many aman has wished 
it unchangeable, and that the land he left might be confined 
to his posterity forever. The British parliament attempted 
itin vain. The remainder even in tail will always complain. 
Once in acentury a judge may be found to join in the cry. 
Public convenience required and public opinion has sanction- 
ed the device which renders estates tail alienable, and I am 
now Satisfied that public convenience occasioned and has 
justified the construction put on the words ‘dying without 
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issue,’ or ‘dying without leaving issue;’ and that however the 
case may be after the death of the devisee, it would in most 
if not in all cases thwart the will of the testator during the life 
of the first devisee, to construe those words in the way some- 
times contended for.” 

In the case of Hoffner v. Knepper, decided as late as 1837, 
judge Kennedy, in delivering the opinion of the court, after 
referring to the foregoing, aflirming and recognising it as law, 
declares that “the attempt in this as in former instances, is to 
construe the limitation over an executory devise, by consider- 
ing the ‘dying without issue’ the same as ‘leaving issue.’ 
But the construction with us has always been that the words 
‘dying without issue,’ refer to an indefinite failure of issue.1* 

“These decisions may be considered as having established 
a rule of property under which many titles to real estate are 
held, and which it is of the first importance should be pre- 
served uniform and stable, as well for the security of property 
held under it, as for the furnishing a guide to the ascertain- 
ment of title in future.” 

When the foregoing opinion or argument was first drawn 
up by me, I resolved to submit it to some eminent lawyers 
for examination. I preferred those of Maryland, because 
there the entailment of estates has been more favoured than 
in Pennsylvania, where in fact it has always been regarded 
with a jealous eye; and because in Maryland there is a court 
of equity, which could carry into effect an executory trust, 
by decreeing a detailed settlement of estates according to the 
particular intent, which, for the want of such court, cannot 
be accomplished in this state. The gentlemen to whom the 
case was referred, were Mr. Magruder and Mr. Taney, the 
former now one of the judges of Maryland, and the latter 
chief justice of the United States. 

Mr. Magruder thus expresses himself: “When you have 


'® See 2 Yeates 400; the word survivor makes no difference. 3 Sergt. & 
Rawle 470. 4 Do. 409. 17 Do, 441. 1 Wheat. 139. 4 Kent’s Com. 267. 
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the opinion of so distinguished a lawyer as Mr. Taney, who 
is confessedly the ablest man in that profession resident in 
Maryland, and who, upon questions relating to real estate, 
has no superior probably in this country, it is scarcely neces- 
sary for me to add my opinion to the same effect. I had 
come to the same conclusion before I handed over your argu- 
ment into his hands, and so informed Mr. Taney in the con- 
versation we had at the time I left it with him.’’ 

The following is the material part of the opinion of Mr. 
Taney: 

“I have examined the case stated by judge Brackenridge, 
and read attentively his able argument upon it. 

“As it is impossible, according to the rules of law, to gratify 
the whole intent of the grantor, and it being a case of real” 
estate, I think the words, ‘if the said C. M. die without issue,’ 
ought to receive a strict technical interpretation, and be con- 
strued to mean an indefinite failure of issue, and not merely 
a dying without issue living at her death; and in this view of 
the. question, C. M. took an estate tail. The estate supposed 
to be vested in her, is, it is true, a trust estate, but that does 
not alter the import of the words referred to. And by affix- 
ing this interpretation to the language used in the instrument, 
the general intention of the grantor is perhaps better accom- 
plished than it would be by any other construction. 

“A decision according to the opinion above expressed, 
would, in some important particulars, disappoint the wishes 
of the grantor, and the argument in favour of treating it as an 
executory trust would have great force; the trustees to hold 
the land in trust for C. M. during her life, subject, however, 
to the power in the trustees to make suitable provisions for 
her children on their marriage, and after the death of C. M., 
to convey the whole property to the children in tail. Yet, in 











* In personal estate the court is inclined to lay hold of expressions to tie up 
the generality of the words “dying without issue,” but in real estate the rule is 
different. Fearn. 478. 
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this view of the case, so many contingencies are totally un- 
provided for, and the directions in the instrument altogether 
so imperfect, that I think they can hardly justify a chancery 
court in prescribing a detailed settlement of the estate and 
ascertainment of the proportion of each child, under all the 
circumstances which might afterwards happen. If C. M. 
should have children, it is manifest that many contingencies 
may arise, for which the grantor has not provided himself, 
and in regard to which he has vested no discretion and au- 
thority in the trustees. The safest interpretation is, therefore, 
that which applies to the instrument the technical rules of in- 
terpretation, and these rules, in my opinion, decide it to be an 
estate tail.” 

It will be seen that the last paragraph supposes the exist- 
ence of a court of chancery, with its assumed power of model- 
ling executory trusts; but even in this case, Mr. Taney is of 
opinion that the legal construction would, from necessity, pre- 
vail. It is also remarkable, that in his mind the interposition 
of the chancellor would be with a view of postponing the 
alienation in favour of the children, to whom an estate tail at 
all events must be given, either by purchase or by inheritance. 
We must also distinguish between the trust for C. M. and that 
for her children; the first being imperative, the latter discre- 
tionary in consequence of the want of certainty in the subject. 
But in the opinion as at first presented to Mr. Taney, I did 
not sufficiently advert to a very important principle, which 
now forms one of the main points in this argument, as it at 
present stands, since it was recast by me, and thoroughly 
sifted. That principle is now selfevident. It is this: The 
limitation to the children is void, because the period fixed, 
their marriage, is too remote, and may endure beyond the 
legal time allowed for the estate to remain in suspense. If 
by any possibility the period may be extended beyond the 
twenty-one years, after the death of the tenant for life, it is 
bad. Chief justice Taney goes on the supposition that the 
marriage portion would be assigned in the lifetime of C. M. 
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It is true, they might marry in her lifetime, but they might 
not. They might not become entitled until after her death, 
or within twenty-one years after that event. He did not 
advert to this circumstance, or he would have seen the fatal 
defect of the limitation. The marriage portions would not 
be allotted before marriage; and they might not marry for 
many years after the death of C. M.; if there should be more 
than one, it is not likely they would all marry at the same 
time, so as to avoid the difficulty of assigning at different 
periods, and in unequal proportions. Until their marriage, 
the children could not claim such marriage settlement; and 
what the trustees might be pleased to do or not to do, in the 
meantime, is a mere matter of surmise, upon which the court 
could not act, nor would there be any rule by which they 
could reform the acts of the trustees. The legal construction 
would therefore be the only safe one, even for a court of 
chancery, and as we have no such court, there can be no 
alternative. 

As to the observation of chief justice Taney, that “the 
argument in favour of treating it as an executory trust, might 
have great force,” the answer is, that this not only supposes 
the existence of a court of chancery, but also, that the trus- 
tees, who are to be the conveyancers in the first place, and 
the chancellor in the second (according to the case before 
cited), have sufficient legal seizin in the feoffment to them, to 
enable them to convey a fee. The execution of the trust 
must, therefore, necessarily devolve on the court, or be 
effected by presumption or operation of law, in virtue of 
C. M. being in the actual possession and enjoyment of the 
land, by the formal delivery of the trustees, who were bound 
at the same time to make a conveyance. This is a conclu- 
sive answer to the supposed argument; and with great defe- 
rence, I must say that as respects the points just noticed, Mr. 
Taney has rather cut the gordian knot, than untied it. 
The difficulties of the case evidently suggested themselves to 
the distinguished lawyer whose opinion has been used on 
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this occasion; but it appears that in looking around he could 
find no safe interpretation but the legal one, which makes it 
an estate tail in C.M., and of course convertible into a fee 
simple by simple alienation. 

In conclusion, the construction of this instrument of writing 
mainly turns upon the words, “if C. M. die without issue.’ 
As an independent or separate limitation, held in suspense in 
the hands of the trustees, to be executed on the happening of 
the future contingent event of C. M. having children and their 
marriage, we have seen that it is too remote, and the direc- 
tions too imperfect; it is therefore a particular intent, which 
must be disregarded and passed by, as if it were not in the 
deed, Yet, if a presumption arises in favour of giving to C. 
M. an implied estate tail, because it is plainly interred from 
the words, “if she die without issue,’’ that if she have issue, 
they shall inherit from her, that presumption is rendered cer- 
tain, by the express declaration of the desire of the feoffor, 
that the estate shall go to her children, and the issue of these 
children, indefinitely, and only in the event of the want of 
issue, go over to the nieces. Although too imperfect for execu- 
tion, still it serves to fortify that implication, which, according 
to the foregoing decision, gives to C,. M. an estate tail for the 
benefit of her issue. The instrument then must be read as if 
it closed at the words, “and C. M. die without issue,’ and 
every thing relating to the children were struck out. That 
the trust to seét/e and assure, is obligatory, is plainly estab- 
lished by the fact, that final disposition of the estate is made 
to depend on the contingency of C.M., or her issue, dying 
without issue. There is no authority to convey to the nieces 
in any other event. If in the exercise of the vague discretion 
apparently given, it be determined that they may nof settle 
and assure, then the estate must remain undisposed of; for 
there is no direction, in case of such refusal, to convey the 
fee simple to the nieces, as that is made positively to depend 
upon the contingency of C. M. dying without issue. Unless, 
therefore, it be considered obligatory to settle an estate tail 
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on C, M., the contingent remainder will also be defeated, as 
well as the general intent in relation to C, M. and her issue, 

In the meantime, the general intent of the feoffor in the 
course of events has been actually accomplished. C. M. has 
been supported—she has married and has children—the land 
has been greatly improved under the judicious management 
of her husband. Would it not be strange if, after the lapse 
of many years, a set of trustees, unknown to the feoffor, and. 
of course never possessing his confidence, should, in the exer- 
cise of a vague and undefined discvetion, interfere with the 
exercise of ownership over property, under the pretence of a 
particular intent conjectured from the deed, and thus defeat the 
evident general intent? Can it be supposed, if his voice could 
be heard from the grave, that he would not prefer to see the 
management of the estate, intended to provide for the support 
of C.M. and her children, under the direction of those for 
whose benefit the trust was created, rather than in the hands 
of strangers whom he never knew? It is impossible to give 
any construction to this instrument different from that which 
has been given, without defeating the principal object, and 
doing great injustice to the possessors of the estate, who have 
expended their time, attention, and money, in rendering a 
property productive which before was not so. Finally, if it 
were possible that the trustees should attempt to interfere at 
all, it could only be to convey a part, or the whole, to the 
nieces. But the deed gives them no vested interest in pos- 
session; it is placed beyond all question that their interest is 
purely contingent; it depends not on the exercise of the dis- 
cretion of the trustees, but on the death of C. M. and failure 
of issue; to that event alone is the equitable estate of the 
nieces restricted. This decision is, therefore, in conformity 
to the intention of the feoffor, agreeable to equity, and in ac- 
cordance with the settled rules of law. 


The instrument under consideration, has thus been subject- | 
ed to analysis and interpretation, according to the general 
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intent of the feoffor, and at the same time according to the 
rules of law, where the intent is imperfectly expressed, or 
comes in conflict with those rules. On reflection, these will 
be found in accordance with justice and wisdom. At the first 
blush one might ask, has not a man a right to do as he 
pleases with his own property, and if he thinks proper to dis- 
pose of it, to annex just such terms and such conditions, as 
he may please to prescribe? The answer of the lawyer is at 
once and flatly, in the negative, and the man of sound judg- 
ment, unacquainted with legal reasoning, after a careful ex- 
amination, will come to the same conclusion. For instance, 
what is this nulural right, to hold real estate? In a state of 
nature, mere occupancy or naked possession, and that of the 
strongest, is all that one can have. Among our savage 
neighbours, this was the ouly kind of individual right of pro- 
perty, the fee simple being in the tribe or nation. All beyond 
this right of simple possession, is the creature of laws and of 
customs ripened into laws, and this of course must be modified 
and coutrolled by a variety of considerations, both as regards 
individuals and the welfare of the community. Besides, the 
true question is not as to the right of ownership a man may 
exercise over the property he actually owns, but what con- 
ditions and restrictious he may attach to that property, in the 
hands of others, after he has parted with it by death or 
alienation, and when, in fact, it shall have become the pro- 
perty of some other person? It is for this reason, that the 
law will not allow a man to tie up the absolute ownership 
of land for three or more generations, before it can escape 
from a particular line of transmission, placing it beyond the 
reach of individual eterprise, and at the same time of im- 
provement. It is thought long enough, to allow this dog in 
the manger policy duriug the life of the owner and the lives 
of his immediate descendants; after that, it is thought to be 
good policy, that it shall belong to some one who may dis- 
pose of it as he may please. It is a favour extended to him 
by the laws, that he is enabled to dispose of it at all, and it is 
6* 
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certainly competent to the same power which confers that 
favour, to assign limits or conditions to its exercise. Hence 
it is that a deed or will, disposing of real estate, may have 
one meaning according to common language, and a very dif- 
ferent one when interpreted by legal rules. The obvious 
intention, for example, manifested in the present deed, not 
only in most instances runs counter to those rules, but even 
if the meaning be sought through the common language, is 
either incomprehensible or so obscure, as to leave the inten- 
tion, independently of other instructions, altogether doubtful. 
Let us, after stripping it of its formal or technical terms and 
modes of expression, endeavour to reduce it to the plainest 
and most common language, as in a familiar epistle; it would 
then read somewhat after the following manner: 

«“ Gentlemen— 

“TI hold certain lands, &c., in fee simple, the /egal title 
to which I do absolutely vest in you, for the purposes which 
I will herein explain. 

“TIT am desirous of providing for the support of a young 
girl of the name of C.M.; you will therefore be pleased to 
lease the lands conveyed to you, and on receipt of the rents 
apply them in the most judicious manner for her support dur- 
ing her life. If those lands should not yield sufficient rent for 
- this purpose, as is very probavie, for they are but little im- 
proved, you are authorized to borrow money, holding them 
bound to pay the same out of the rents. If she should marry 
and have children, you may convey a portion of the land to 
her, by such mode of conveyance and at such time, as you 
may think prudent and advisable. [On this head you have 
wy private instructions, for under some circumstances it might 
not be advisable to convey any part of the land to her, as for 
instance if she should contract an unfortunate marriage. } 
But neither she nor any husband she may have, are to have 
any estate, title or interest, in law or equity, in the land, un- 
less by express grant in writing from you or from persons 
duly appointed by you. But this is not to be understood as 
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precluding legal remedies against you by C. M. or other par- 
ties under this deed, in case you should refuse or neglect the 
faithful execution of the trusts created by it! 

“It is my farther desire, that if C. M. die unmarried, or if 
she marry and die without Jeaving issue, that you then con- 
vey the land in fee simple to my nieces. But if C. M. should 
marry and have children, you may in that case, if you think 
proper, allot to her children such parts of the land on their 
marriage (as they will probably be females) respectively, as 
you may think proper to give them, on such terms and con- 
ditions as you may believe most advisable. If the children 
should marry, but afterwards die without leaving issue, you 
will in that case also, convey the land to my nieces. You 
may also associate other persons with you in the execution 
of the trusts.” Such is the substance of the instrument, when 
reduced to plain and informal language. 

And here the declaration of the feoffor stops; there is no 
direction as to whai is to be done with the estate, in case the 
children of C. M. should die leaving children. That they 
would take, is a mere legal inference from the words “ dying 
without issue,’ because it is only in that event, the land is 
given to the nieces. But it does not follow, according to com- 
mon reasoning, that because the nieces cannot take, the chil- 
dren of C.M. must take. The feoffor is silent as to his inten- 
tion on this head. His meaning is got at through an established 
rule of law, and not by the explicit declaration of the maker 
of the deed. 

It is perfectly intelligible that the land is to be a fund out 
of which C. M. is to be supported for life; first, out of the 
rents, and if these prove insufficient, the trustees may (in 
legal interpretation, which considers things required to be 
done as imperative, no matter what may be the form of ex- 
pression, must) borrow money on the land for the purpose 
of providing a support. It is also equally clear to common 
sense, that the nieces are to get no part of the land, while C. 
M. has children living, and those children have children. But 
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this is only negative as to the nieces; it is not positive as to 
the children. Recourse must be had to the legal rules, to 
help out the meaning. In the common language, isswe means 
children, but in the legal sense it is a succession of children, 
ad infinitum, unless expressly confined to the children div- 
ing at the time of the death. 

Ou the marriage of C. M., the trustees may convey to her 
a portion of the land. Now what is meant by this word? 
Is it a part, or may it be the whole of the land? If less than 
the whole, what is to be done with the remainder? Are the 
trustees still to rent it for the benefit of C. M., and may they 
mortgage it to raise the meaus of her support? Here again 
the rule of law interposes, and declares that in a case like the 
present, C.M. would take the whole, in the first instance, 
leaving her estate to open so as to let in others that might after- 
wards become entitled. The court might be called upon to 
administer the trust, for the want of trustees, and it would 
either be obliged to resort to this rule, or refrain from order- 
ing a conveyance of any part, because they could not say 
how much ought to be conveyed, and how much returned to 
be placed iu the hands of a new set of trustees. And then 
again, what is to be understood by the words, “such mode of 
conveyance as to them snay appear prudent and advisable ?’’ 
These last words relate to the ¢ime, as well as to the mode of 
conveyance. But the time appointed is the marriage and 
having children, and would the court say that under some 
circumstances it ought to be postponed, and uuder other cir- 
cumstances (to be judged of arbitrarily), a conveyance siiould 
be made? With respect to the mode of conveyance, does 
this refer to the kind of estate or the sort of writing to be 
executed? If it relate to the estate, how could the court 
determine from these words, whether to convey an estate for 
life, or in tail? Here again, the rule of law helps out of the 
difficulty. Where an interest ia lands, or the rents aud profits, 
which is the same thing, are given to a person for life, it is au 
estate for life; and if in the same deed, the land is continued 
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to that person’s issue, either expressly or impliedly, the tenant 
for life takes an estate tail. And the court would decree a 
conveyance of such estate, according to another rule, which 
is, to carry into effect the generai intent at all events, even if 
the particular wishes of the donor should be disappointed. It 
would be impossible for the court, which is ultimately to de- 
termine the proper or improper execution of the trusts, to say, 
that C. M. ought to have no estate, or a less one, in conse- 
quence of her deserving or undeserving conduct, or in conse- 
quence of a prudent or imprudent marriage; although these 
circumstances might be sufficient motives in the breast of the 
donor himself, in case he still retained the power of exercising 
his judgment, or consulting his feelings. Such a power can 
neither be transmitted to trustees, nor would the court under- 
take to exercise it in their stead. The esfaée, therefore, must 
receive a definite character from the deed creating it, or be 
susceptible of ascertainment by the rules of law. 

But neither C. M. nor any husband she may have, are to 
have any estate, title, or interest whatsoever to the same, 
either in Jaw or eguify, without the express grant in writing 
of the trustees, or from persons duly appointed by them. 
This bids defiance to common sense as well as to legal inter- 
pretation. Is no interest created for C. M. by the deed, or 
does her inferest, in equity, depend on the execution of some 
grant in writing by the trustees? Then of course she cannot 
go into equity until that writing shall have been executed. 
Until then, it is declared that she has no equitable interest. 
Who then, has the right to the rents and profits? The trus- 
tees cannot have both the eguitadle and legal interest, or they 
would be the absolute owners of the land. But the rents and 
profits are already granted to C. M. for life! Then comes the 
clause immediately following the one just cited, which de- 
clares that nothing herein is to preclude a recourse to compel 
the execution of the trust created by the deed. How are 
those clauses to be reconciled? Is C, M. only to have a legal 
redress, after the trustees shall be pleased to execute a grant 
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in writing, creating some right, title or interest in her behalf? 
But the deed declares that her right, title or interest is already 
created by the deed. If the right of C. M. were merely to call 
on the trustees to make a grant in writing of some kind, by 
what rule would the court be enabled to decide what sort of 
writing should be executed, previous to her having any equi- 
table right to call upon the trustees at all? This would be a 
curious proceeding, and only proves an utter confusion in the 
mind of the person who drew the deed, in respect of the legal 
and equitable rights of the trustees and the cestui que trust. 
And what are we to understand by the expression, “or per- 
sous appointed by them’’—the trustees? Here I confess my- 
self so utterly at a loss, that I will not even attempt a solution. 
Unless it refers to some power of appointing a succession of 
trustees, it is as much an enigma, as the conveying to a per- 
son the rents and profits of land for life, without giving that 
person any right, title or interest, in law or equity, to that 
land; or which is the same thing, until some kind of writing, 
not defined, shall have been executed by the trustees, or by 
some person appointed by them ! 

And then, if C. M. have children, parts of the land may be 
allotted to them respectively on their marriage, &c. Suppose 
the whole already conveyed to C. M., or suppose no convey- 
ance, what part is to be conveyed to the child which first 
marries? Or can these marriage portions be allotted during 
the life of C. M., who is entitled to the whole of the rents 
during her life? If she leave issue unmarried, will that issue 
be entitled to the rents and profits? Not unless they can 
inherit them from their ancestor, for they are not given to 
them. What is to be done with these rents and profits in the 
meantime, while the children remain unmarried? Is there 
any principle or rule of law which can help out of the diffi- 
culty, unless they can take by inheritance? I know of none. 
But there is a rule which declares it void, if the time for the 
allotment, even if the amount were ascertained, may possibly 
exceed the period of twenty-one years after the death of the 
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tenant for life. The maker of the trust perhaps conceived, 
that he could prevent the effect of this rule by a conveyance 
to trustees; if so, he was mistaken. 

The maker of the trusts appears to have conceived that the 
estate could be held in suspense by the trustees, until the 
marriage of the children of C. M., and then they might con- 
vey to them just such estates as they pleased, or nothing all, 
until they should be satisfied to make some conveyance. 
Now according to the doctrine of relation, the estates to be 
conveyed by the trustees, do not begin in point of perpetuity 
from the date of the conveyances made by them, but from 
the date of the deed creating the trusts, and making them 
trustees. It is not as if the children were taking direct from 
the feoffor, at the time of the conveyance by the trustees to 
them, but it refers back to the time when the deed of trust 
was made, otherwise there would be no difficulty in creating 
a perpetuity. 

He does not seem to be aware that the trustees, according 
to well established principles, couid not convey to the chil- 
dren of C.M. (unborn at the time of executing the deed of 
trust) for life only, and an estate tail by purchase on their 
children. 

He does not seem to have recollected the rule, which re- 
quires that the absolute and disposable ownership of land, 
cannot be delayed for a longer time than a life or lives in 
being and twenty-one years after, when the owner has parted 
with his estate, either by will, conveyance, or in a trust deed. 

He does not appear to have been aware, that he could not 
give power to trustee to create estates, as to their nature and 
amount at pleasure, out of any particular property; because 
if it be a trust, and not an absolute gift to the trustee, the 
court might be called upon to carry it into execution, and 
would look to the deed for directions, and if nothing certain 
or specific appeared there, either as to the subject or objects 
of the trust, the court would not be able to execute it. 

He does not appear to have been aware, that in creating 
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an estate by purchase in the deed of trust, for an unborn per- 
son, it must be eapress, and not left to inference or implica- 
tion. 

In short, in the foregoing, and in the various questions dis- 
cussed in this essay, the incongruities of the instrument are 
as apparent to common sense, as to the lawyer, who looks at 
them through the medium of legal rules, with this difference, 
that these enable the lawyer to give a practical effect to the 
instrument, while to the former, it would forever remain a 
curious puzzle, or enigma. The rule in Shelley’s case, and 
that against perpetuities, would necessarily give a different 
direction to the particular intent, from that of the common 
sense expressions, even if not obscure. As it is, however, 
the only key to the true meaning, is the general intent to 
give to C. M. and her children, an estate of inheritance, which 
is not to go over or cease for an indefinite period, or so long 
as there may be any of the descendants of C. M. to enjoy the 
estate. ‘To use the words of judge Huston, “the general in- 
tent is to give the child an estate of inheritance, but one 
which must go to the children of the devisee, which yet can- 


not be sold or bequeathed by the devisee, the remainder of 


which, if the devisee has no children, the testator directs to 
goin a certain way. Now this is the very description of an 
estate tail, no more liable to be mistaken than the strict legal 
definition of one. But an estate tail may be turned into a fee 
simple by common recovery, or in this state by simple con- 
veyance in the prescribed form; and if this is done, the re- 
mainder is gone to be sure, but the child is supported, is not 
left to charity or to starve.” 


APPENDIX. 


(B). Act of Assembly of 16th January, 1779. Purdon’s Dig., 189. 
Sec. 3. Any person or persons, seized of any estate tail, 
in possession, reversion, or remainder, shall have full power 
to grant, bargain, sell, and convey any lands, tenements, 01 
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hereditaments, whereof he, she, or they, shall be so seized, by 
such manner and form of conveyance, or assurance, as any 
person seized of an estate in fee simple, may by the laws of 
this state grant, bargain, sell and convey, any lands, tenements, 
or hereditaments, whereof such person is seized in fee simple; 
and all and every such grants, bargains, sales and conveyances 
of any person or persons, so seized in tai/, shall be good and 
available, to all intents and purposes, against all and every 
person and persons, whom the grantor, bargainer, or vendor, 
might or could debar by any mode of common recovery, or 
by any way or means whatever,! 


(C). Stat. Limit., March, 1785. 

Sec. 8. From henceforth, no person or persons whatsoever, 
shall make entry into any manors, lands, tenements, or here- 
ditaments, after the expiration of twenty-one years, next after 
his, her, or their right or title to the same first descended or 
accrued: nor shall any person or persons whatsoever have or 
maintain any writ of right, or any other real or possessory 
writ or action, for any manor, lands, tenements or heredita- 
ments, of the seizin or possession of him, her, or themselves, 
his, her, or their ancestors or predecessors, nor declare or 
allege any other seizin or possession of him, her, or themselves, 
his, her, or their ancestors, or predecessors, than within twenty- 
one years next before such writ, action, or suit so hereafter to 
be sued, commenced, or brought.2 


FACTS OF THE CASE. 
The deed was duly executed and recorded in the year 
1815, and the maker soon after died. The trustees undertook 


' Nore sy Mr. Purpon,—*I devise the residue of my estate to A. during the 
time of his natural life, and if he leaves lawful issue, then I give my real estate 
unto such issue; or they dying under the age of twenty-one years, then I devise 
all my real estate to B., his heirs and assigns, on condition, &c. A. takes an 
estate tail.’ 1 Dall. 48, 

* By twenty-one years’ possession, a positive title is acquired. 5 Serg. & R. 240. 
See Boon v. Chiles, 10 Wheat., and the very able opinion of justice Baldwin. 
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the trusts; proceeded to lease the lands, and apply the rents 
to the support of C. M. These not being sufficient, they 
advanced money on the land for the purpose. In 1827, C. 
M. married, on which the trastees surrendered to her and her 
husband the title deeds, and the possession of the land, giving 
a written order to the agent to pay over the rents due. An 
arrangement was made, by which a small part of the land 
was laid ont in town lots to pay the sum advanced for the 
support of C. M. while unmarried. C. M. had children, and 
she and her husband held possession of the land without far- 
ther interference on the part of the trustees. They made 
extensive improvements, and paid large sums of money to 
bring the land into a productive state. Those expenditures 
have exceeded the aggregate amount of the rents. The ques- 
tion is, by what legal tenure C. M., and her husband, and 
children, now hold the lands? Had they no equitable right 
under the trust deed, independently of the action of the trus- 
tees? And what is the nature of such equitable right or 
estate? These are the questions discussed in the essay. In 
the opinion of chief justice Taney, it is an estate tail in C. M.; 
but if considered as an executory trust, the court of chancery 
might possibly settle the estate on C. M. for life, giving the 
- estate tail to her children; but the deed is so imperfect, and 
so many contingencies are unprovided for, that it would be 
safest to let it take its legal course, and the law makes it an 
estate tailin C. M. In Pennsy!vania, as there is no court of 
chancery, such a settlement could not be made, even without 
the objections from the imperfect provisions of the deed. It 
is, therefore, a barrable estate tail in C. M. 


(END OF TRUSTS AND TRUSTEES.) 
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ART, IV.—FOREIGN EXECUTORS AND ADMINIS. 
TRATORS. 


THE LIABILITY OF A FOREIGN EXECUTOR OR ADMINISTRATOR 
TO AN ACTION AT LAW IN HIS REPRESENTATIVE CHARAC- 
TER. 


Ir is a settled principle of international law, that the succes- 
sion to the personal estate of an intestate, is to be regulated 
according to the law of the country of which he was a domi- 
ciliated inhabitant at the time of his death; and the same rule 
prevails with respect to last wills. 

But the title of executors or administrators, derived from a 
grant of administration in the country of the domicil of the 
deceased, cannot extend beyond the territory of that govern- 
ment, and as to property situated in foreign countries, can 
only be acknowledged ex comitate. 

No suit can be brought in virtue of foreign letters of admi- 
nistration; and new letters must be taken out in any country 
where a suit is brought. 

The claim of the foreign representatives of a deceased per- 
son to the personal property which he has left, depends alto- 
gether upon comity. Although such property has no situs, 
a title cannot be derived to it except through the authority of 
the state where it is situated. 

In some countries the property of deceased persons has 
been treated as belonging, like property derelict, to the state, 
and has been seized by the king. In England, the sovereign 
authority takes possession of the property of a person dying 
intestate, in the character of a trustee; and in these United 
States, upon the same principle, the property vests in the 
state, and title is derived from its authority. 


' Story, Conft. Laws, sect. 512. 
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It would be perfectly competent to the government of a 
state where a person dies, testate or intestate, to appropriate. 
the whole or a part of the property; and whatever rules of 
succession or of distribution are established, the party to 
whom administration of the property has been given, has no 
other duty than to carry such rules into effect. 

The administrator of an estate or the executor of a will, is 
accountable to the jurisdiction from which he derived his au- 
thority. He cannot be subject to any foreign jurisdiction, for 
duties which are to be exercised beyond its limits. 

This question was considered in the case of Selectmen of 
Boston v. Boylston.' 

Boylston the respondent, was the administrator with the 
will annexed of a person who was domiciliated in England, 
and died there. Letters of administration had also been 
granted to the defendant in Massachusetts. It was decided 
upon the words of the statute, which authorized an adminis- 
tration of such part of the estate as was lying within the 
government—that the respondent was not accountable in the 
probate court of Massachusetts for property which came into 
his hands in England by virtue of the administration granted 
to him by the archbishop of Canterbury. Although this case 
was decided upon the words of the statute, it is apparent that 
the jurisdiction of the court of probate and the power given 
by him to the executor or administrator, is always limited to 
the property within the state. 

The substance of the decision was, that the court having 
jurisdiction of the person, had not thereby power to compel 
the administrator to account for property in a foreign state, 
either according to its own rules or the laws of that state. 

The doctrine of this case has been followed in subsequent 
cases in Massachusetts.” 

Several cases in the state of Pennsylvania have been de- 
cided upon a different principle. 


+2 Mass. R. 384. * See Goodwin v. Jones, 3 Mass, R. 514; Davis v. Esley, 
8 Pick. 475; Dawes v. Head, 3 Pick. 128. 
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In Swearingen’s executors v. Pendleton’s executors,! it was 
held that a person who had administered upon an estate in 
Virginia, was liable to an action ‘at law for a devastavit in 
Pennsy]vania. 

In Evans v. Tatem, it was decided that an action at law 
was properly sustained in Tennessee against a person who 
had administered on the estate of the deceased in Pennsyl- 
vania. 

The only authority relied upon in these cases, was Dow- 
dale’s case? In that case a party was held liable to an action 
for assets received in Ireland. It did not appear, however, 
that letters of administration had been granted in Ireland, or 
that the defendant was liable to account for the goods, in any 
other than his representative character in England. 

In the case of Campbell v. Tousey,* the defendent proved 
that he was appointed executor by the will of one Booth the 
testator, and had taken out letters testamentary in Pennsyl- 
vania. He received assets in that staté and brought them 
into the state of New York. In the latter state he received 
debts due to the testator to a considerable amount. The court 
were of opinion, that it was incumbent on the defendant to 
show that the assets which he had received in Pennsylvania 
and brought into New York, as well as those which he had 
there received, had been disposed of in a due course of admi- 
nistration in Pennsylvania, or in the payment of the debts of 
the testator in New York. Having failed to do either, he 
was held liable as executor de son tort, to the amount of 
those assets. 

In the case of M’Namara v. Dwyer,’ Mr. chancellor Wal- 
worth was of opinion that a suit might be sustained against 
a foreign executor or administrator, in the enforcement of 
which remedy respect must be had to the nature and extent 
of his liability, according to the laws of the state or country 


‘48. & R. 339. * 9 Ib. 252. 5 6 Co. 47. * 7 Cowen R. 64. 
* 7 Paige R. 239. 
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from which he derived his authority to administer the assets 
of the deceased. 

Mr. justice Story! says, in commenting upon this decision, 
that “there is great difficulty in supporting it to the extent of 
making the foreign executor or administrator liable for assets 
received abroad, and brought into the state by him. If he 
cannot sue in his representative character in another state, 
without new letters of administration, because he derives his 
authority from a foreign government to which he is solely 
responsible in his admnistration, it is not easy to perceive, 
how he can be sued in such state for assets in his hands, re- 
ceived abroad under the sanction of the foreign administra- 
tion, and by the authority of the foreign government, to which 
he is accountable for all such assets,”’ 

The case of Holcomb v. Phelps? is in conformity with the 
views of the learned author of the Conflict of Laws. 

Adams the intestate, died in New Jersey. His place of 
business was in New York, his domicil of origin in Connec- 
ticut. Letters of administration were granted by the surrogate 
to the defendant, in the city of New York. After a full hear- 
ing of the parties, the surrogate found that Adams was at the 
time of his death domiciliated in the city of New York, and 
directed that the estate should be distributed according to the 
laws of the state of New York, equally to the mother, the 
sister of the whole blood, and the brother and sister of the 
half blood. 

The plaintiff afterwards took administration on the estate 
of the intestate in Connecticut, where by the statute of distri- 
butions the half blood were excluded, and brought an action 
of trover against the defendant for sundry articles of property 
which were in the city of New York at the time of the death 
of the intestate, and which had been reduced into possession 
by the defendant. The jury found that the intestate was 
domiciliated in Connecticut at the time of his death, and ren- 


* Conflict of Laws, sect. 514. 2 16 Conn. R. 127. 
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dered a verdict for the plaintiff. But the court were of opi- 
nion that no action at law could be sustained against the ad- 
ministrator in the state of New York, for assets received by 
him there in his representative character and brought into 
Connecticut. 

Whatever might have been the rule if the domicil of the 
intestate had been in Connecticut, the decision of the court 
was obviously correct in this case, for it had been determined 
by the judgment of a competent tribunal that the domicil was 
actually in the state of New York. 

It was claimed that unless the domicil of the intestate was 
in the state of New York, that court had not jurisdiction, and 
that the question whether the court had authority, was still 
open; but the surrogate’s court was competent to determine 
the issue of fact on which its authority depended, and the 
decision of the court was final and conclusive upon the par- 
ties. But if the doctrine of Mr. justice Story is correct, no 
action could have been sustained against a party duly ap- 
pointed to administer upon the goods in the state of New 
York, even if the domicil of the intestate was not in that state. 
The administrator was responsible only to the tribunal from 
which he derived his representative character, according to 
the rules established by the government for the disposition of 
property the sé#ws of which is for certain purposes within its 
jurisdiction. 

It would seem that there could be no doubt as a general 
rule that an administrator duly empowered in any state, was 
not responsible in any action at law, either to creditors, lega- 
tees, or an administrator within another jurisdiction. The 
duty and liability to account to the tribunal from which he 
derived his authority, would be a sufficient answer to any 
such action. 

But are there not cases where by reason of an equity 
attaching to the person, a foundation is laid for proceedings in 
a court of equity against a foreign executor or administrator? 


* Rose v. Hunely, 4 Cranch 241; Gelston v. Hoyt, 3 Wheat. 315. 
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In the case decided by the learned chancellor of the state 
of New York, the bill charged the foreign executor with hav- 
ing wasted and misapplied the estate of the deceased of which 
he had possessed himself in Ireland. The defendant who 
had been guilty of this violation of duty, was about to with- 
draw with the funds from the jurisdiction of the court. On 
the ground that for this breach of trust the defendant was 
liable in any jurisdiction, the court decided that he should be 
held to bail upon a ne exeat. There was in this case no vio- 
lation of the rule of comity, and no interference with the 
jurisdiction of a foreign court of probate. In an action fora 
devastavit, the defendant could not have protected himself in 
that jurisdiction where he derived his authority, by setting up 
his accountability to the court from which his representative 
character was derived. For his breach of duty he was liable 
absolutely, and in the courts of general jurisdiction, and not 
merely in the jurisdiction and according to the principles of 
the court of probate. All that is required by the rule of 
comity is that there shall be no conflict of administration. 
Comity requires that the courts of probate where the deceased 
had his domicil, shall exercise their jurisdiction over property 
within the government, and that so far as it regards the suc- 
cession and distribution, the administration of the property 
abroad shall be ancillary to that of the country of the domicil. 
But in the case decided by the chancellor of New York, the 
administrator after having administered in part, had wasted 
the goods, and was liable for the wrong as well as bound to 
make administration. 

In England the administrator is liable to be sued at com- 
mon law by creditors in certain cases, and in the court of 
chancery by legatees. 

The case of Crane v. Drake,' is an instance of a suit sus- 
tained in the court of chancery, in favour of persons benefi- 
cially entitled to the assets without the aid of the administrator, 


1 2 Vern. R. 616. 
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against those dealing with an executor knowing he misap- 
plied the testator’s property. So in favour of legatees, as in 
the case of Scott v. Tyler,’ a bill may be sustained in chancery 
against a party who by collusion obtains the-testator’s effects, 
and applies them in extinguishing the private debt of the 
executor, as such collusion involves the apparent purchaser 
or pawnee, and makes him liable for the full value. 

The executor who colluded may be made a party defend- 
ant, or the purchaser may be sued alone. 

Under fit circumstances the court of chancery will appoint 
a receiver to guard the rights of creditors. In the case of 
Colt v. Lasnier,’ a bill was sustained in favour of a legatee 
together with the administration of the will annexed, against 
a person who had received from a deceased executor the 
assets of his testator, knowing that such disposition of them 
was a violation of the executor’s duty. For this coliusion with 
the executor to work a devastavit, he was held liable directly 
to the person injured by such disposition. 

In these cases there was no interference with the adminis- 
tration of the estate; the remedy in favour of the parties 
beneficially interested, whether called into exercise against 
the representative of the deceased or persons colluding with 
him, was founded upon a wrong for which the courts of pro- 
bate could not furnish the proper redress. 

There cannot be a doubt that courts of chancery of a fo- 
reign state or government, having jurisdiction over the person 
or property, would for similar reasons, have administered 
relief in these cases. 

The case which came before Mr. chancellor Walworth, 
had it presented itself upon the merits before the court of 
chancery of Ireland, would have furnished a proper occasion 
for equitable relief, and could not have been appropriately 
acted upon by the court which granted administration. 

How then could the action of the court of chancery in the 


12 Dick. 724, * Uterson v. Main, 2 Ves. Jr. 94. * 9 Cowen R. 320. 
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state of New York be regarded as in conflict with a foreign 
administration ? 

The converse of the proposition of Mr. justice Story, that 
a foreign executor or administrator cannot maintain a suit in 
any state by virtue of letters testamentary or of administra- 
tion granted abroad, is nevertheless true. A suit cannot be 
maintained against such an executor or administrator, to reco- 
ver property which he is bound to administer and account 
for to a foreign tribunal of special jurisdiction. It is only 
when other liabilities are incurred than such as grow out of 
his representative character, that a suit can be maintained in 
a foreign jurisdiction. 

So when the administrator or executor had removed to 
another state or country, taking the proceeds of the testator’s 
property with him, as there could be no possibility of com- 
pelling him to account by a resort to the courts of probate 
where the deceased had his domicil, a special case would be 
presented which would justify remedial action in the courts 
of law in another country which had jurisdiction of the 
person. 

The very withdrawal of the effects from the jurisdiction of 
the courts having authority to dispose of the property of the 
deceased, is a devastavit, if it is made with an intention to 
avoid proper accountability. 

If the administrator or executor against whom a bill is 
brought for a devastavit, in such a case within a foreign 
jurisdiction, could show a legitimate purpose for removing the 
assets, as in the case where property is remitted from a fo- 
reign country for distribution to residuary legatees, there would 
be no interference on the part of the foreign tribunal. A 
court of chancery would only exercise its powers where upon 
a special case there would otherwise be a failure of justice. 

The case of Logan v. Fairlie; is by no means as is sup- 
posed by Mr. chancellor Walworth, at variance with his own 


' 2 Sim. & Sta. Rep. 248. 
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decision in the case referred to. Sir John Leach accurately 
distinguished between the specific appropriation of a fund to 
a residuary legatee and the remittance of assets to be admi- 
nistered in England. 

If the property transmitted in that case from India had 
been misapplied by the executor abroad, a suit might have 
been sustained in chancery. If the fund had been remitted 
to a legatee entitled under the will, the property would have 
vested in her, without a suit or administration in England; 
but as the residuary legatee was dead, a new administration 
became necessary to entitle her next of kin to recover. 

When a court of law, or of chancery, acquires jurisdiction 
over a foreign executor or administrator, and thus incident- 
ally the administration of the estate of the deceased, “those 
assets’’ said Mr. chancellor Walworth in the case cited, “must 
be distributed among the next of kin, or applied to the pay- 
ment of debts in the same manner as though the remedy was 
sought by the creditors or distributees, at the place of his 
original appointment, although he may have removed with 
the assets to another country.” 

This doctrine, which is universally established in every 
civilized country as the rule of comity, secures every impor- 
tant principle sought to be attained, by confining the jurisdic- 
tion of the estate to the courts of the country of the domicil. 

In general, the personal representatives will be held 
accountable only to the tribunal from which they derive their 
authority, but universally, foreign courts entertaining a neces- 
sary jurisdiction over the estate of the deceased and the 
person of the representative, will be ancillary to the courts of 
the government to which the right of distribution and of suc- 
cession belongs. In the exercise of such an authority, there 
is no want of comity, nor conflict of jurisdiction. 

Whether an action at law can be sustained against a foreign 
executor or administrator, as executor de son tort, presents a 
question of greater difficulty. 

If a person who has taken out letters of administration in 
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a foreign state, is sued in another state as executor de son fort, 
the authority which he has derived abroad will constitute no 
justification. He can only justify his intermeddling with the 
goods of the deceased, by taking out administration in the 
state where such personal estate is found. 

In the case of Campbell v. Toucey already cited, the defend- 
ant had appropriated goods of the testator in the state of New 
York, without authority derived from the proper jurisdiction 
in that state; and for the goods of which he had thus taken 
possession, it would seem that he was liable upon the same 
principle that a person who had made himself executor de 
son tort in the state where the deceased had his domicil, 
would there be liable. 

Although the defendant had taken out letters testamentary 
in Pennsylvania, there was no hardship in holding him liable 
for all property brought by him from that state, into the state 
of New York, as for goods of the estate which he had no 
right to dispose of, except in the due course of administration. 

The defendant was permitted to show that the assets 
received by him there had been disposed of under his appoint- 
ment as executor, whilst of the goods received in the state of 
New York, he was held to show a regular administration in 
the payment of debts. In this there was no conflict of juris- 
diction, even if the payment of debts had been made accord- 
ing to the laws of the sifus of the property. 

The cases which we have cited as determined in Pennsyl- 
vania, though upon their special circumstances they may have 
been decided correctly, are in regard to the principle as 
generally stated, open to remark. 

In Swearingen’s executors v. Pendleton’s executors, the 
question of liability was presented upon an action of cove- 
nant relating to the estate of defendant’s testator. Here it is 
to be observed, that the liability arose upon the executor’s 
personal covenant, and he was bound to the extent of the 
assets which he had received wherever he had become pos- 
sessed of them. Upon that covenant he was undoubtedly 
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liable for assets which he had received in another jurisdiction: 
his own obligation not being determined by the situs of the 
property. Still the creditors of the country of the executors’ 
domicil had a higher claim, and the defendant might have 
shown that by the payment of such debt he had fully admi- 
nistered. 

So in Evans v. Tatem, the decree in the court of equity in 
the state of Tennessee against a person who was the adminis- 
trator of the intestate in the state of his domicil, was sustain- 
able so far as the defendant had received assets in Tennessee, 
and might be justified in relation to assets carried into that 
state from Pennsylvania, so far as conformable to the laws of 
the state of the domicil. But the defendant might have 
shown that he had paid debts or otherwise accounted for the 
estate in the proper tribunal, in discharge of his liability. 
“The assets,” said Mr. chief justice Tilghman, “are to be 
administered accordiig tc the law of the state within which 
the administration was granted, and justice requires that the 
administrator should be liable to the amount of the assets 
which have come into his hands, in whatever state he may 
be found.”’ 

The doctrines of the cases which we have cited to show 
the liability of an executor or administrator as for a tort 
within a foreign jurisdiction, are with reasonable qualifica- 
tions and as properly understood, not inconsistent with the 
principle which governed the case of the Selectmen of Boston 
v. Boylston, and other cases which followed that authority. 

The right of the personal representatives of the testator or 
intestate to administer the estate, and settle his administration 
account in the tribunal of the domicil from which he derived 
authority, is not denied. 

In the ancillary administration, there is no lien upon pro- 
perty by reason of its situs, except in favour of creditors, and 
there is no personal liability on the part of a foreign adminis- 
trator, except for a tort. In an action at law the executor 
de son tort, may discharge himself by a regular administra- 
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tion derived from the proper tribunal; and in proceedings in 
equity for a devastavit, the defendant will be relieved when- 
ever he shall administer the assets within the country of the 
domicil, Even if the tribunals of the ancillary administration 
could properly take cognizance of a tort, they would never 
except upon a special case draw within their jurisdiction the 
entire estate. In general the administrator would be held to 
account only in the country where the deceased had his 





domicil. 

There was no pretence in the above case that Boylston 
was unable or unwilling to account fully and satisfactorily in 
the court of the principal administration, or that he had any 


purpose to withdraw from its jurisdiction. In the case of 


Davis v. Estey,! the action was against administrators whose 
original authority was derived from the jurisdiction of the 
domicil in the state of Vermont. They had also taken admi- 


nistration in Massachusetts. The action was sustained, but 


as the estate was insolvent, judgment was suspended fora 
pro rata distribution. 

If the foreign administrators in this case had intermeddled 
with the property of the deceased in Massachusetts without 
taking out administration, can there be any doubt that an 
action might have been maintained against them as executors 
de son tort? 

In all such cases the wrong is the foundation of the action, 
and though the official character may be counted upon, the 
foreign authority is not the basis of proceedings, as where a 
suit is brought in favour of a representative of the deceased, 
who denies his authority to sue from foreign letters of admi- 
nistration. 

It would have been quite sufficient in the case decided by 
Mr. chancellor Walworth, if the plaintiff had shown that the 
party defendant had assumed to act in the character of admi- 
nistrator within the sovereign jurisdiction, and as such had 


’ 8 Pick. R. 475. 
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become possessed of property to which the legatee was 
beneficially entitled. 

No other or more extensive authority is asserted in favour 
of the courts of common law and of chancery, against a fo- 
reign administrator, than is exercised by the same tribunals of 
the country where the original administration was granted 
in cases within their jurisdiction and demanding peculiar 
remedies. 

There is no conflict or disaflirmance of the powers of the 
foreign court of probate. A conflict of jurisdiction is avoided 
in the same manner as in the tribunals of the country of the 
domicil. The validity of the foreign administration, the con- 
clusiveness of the decrees of the foreign court, constitute the 
groundwork of proceedings in another country, which are all 
ancillary to the original administration in the country where 
the deceased was domiciliated. 

When the foreign administrator is sued by a creditor as 
executor de son tort for intermeddling with the property of 
the estate, final judgment will be rendered on a recovery in 
favour of the plaintiff; but if a bill is sustained in a court of 
equity, the judgment of the court will be ancillary in a pro- 
per case to the administration abroad, and never in conflict 
with it. 

If the doctrine asserted by Mr. justice Story is correct, 
cases must frequently occur in which there will be an entire 
failure of justice. That distinguished jurist says, “that al- 
theugh a foreign executor or administrator is not entitled to 
maintain a suit in our courts, in virtue of his original letters 
of administration, yet if a debtor here chooses voluntarily to 
pay him a debt, which he may lawfully receive under that 
administration, the debtor will be discharged.’”! 

If payment had not been made, a creditor might have 
taken out administration, and might have recovered the debt 
with other assets of the estate; but in the case supposed of 


* Conflict of Laws 515. 
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voluntary payment to the foreign administrator, there can be 
no remedy against him as such in the courts of this country. 
Although he may have withdrawn from the country of the 
original administration, so that there can be no relief against 
him there, he cannot be made liable in the courts of probate 
of another country, and if he is not suable in the court of 
chancery for his devastavit or breach of trust, he is so far at 
least as respects legatees, entirely beyond the reach of reme- 
dial process. 

The conflict supposed by Mr. justice Story, would take 
place only if the suit in the foreign country was in the pro- 
bate courts, and where a jurisdiction was asserted adverse to 
that of the tribunals of the domicil of the deceased. 

A suit cannot be maintained in the probate courts of one 
of the states, against a foreign executor or administrator, for 
the purpose of drawing the administration of the estate within 
the jurisdiction of its tribunals. 

The judgments and decrees of the foreign court cannot be 
impeached directly or indirectly. ‘The decision of the courts 
of the domicil in relation to the subject of testacy or intestacy, 
succession and distribution, must be regarded as judgments 
in rem, by which the rights of parties are absolutely deter- 
mined. 

In relation to those peculiar questions of which the tribu- 
nals of the original] administration have jurisdiction, no action 
can be sustained against the executor or administrator deriv- 
ing his authority from such tribunals and in his representative 
character liable only to them. 

The common law courts of the country of the original 
administration, are excluded from jurisdiction over such sub- 
jects, upon precisely the same principle as the courts of a 
foreign country. 

But where the spiritual or probate courts have established 
the right of a party, he may in a proper case maintain a suit 
in equity, either in the domestic or foreign tribunals, against 
an executor or administrator, charging him with a breach of 
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duty in that character. A foreign tribunal cannot upon prin- 
ciples of comity, disregard a regular administration of assets 
in the country of the domicil, and will entertain no action 
which shall conflict with the appropriate jurisdiction of the 
courts of probate; but if in an action at law it appears that, 
in relation to any portion of the estate, the executor or admi- 
nistrator has not acted within his authority, he may without 
any conflict of jurisdiction, be held liable in a foreign country, 
as executor de son tort at the suit of the creditor, whenever 
he has unlawfully intermeddled with the assets. 


ART. V.—CORPORATIONS. 


LEGISLATIVE CONTROL OVER THE FUNDAMENTAL CONTRACT 
OF AN INCORPORATED COMPANY. 


Tue subject of the following article was under consideration 
in the supreme court of the state of New York, in the case of 
the Hartford & New Haven Railroad company v. Croswell;' 
the question was ably discussed and was correctly decided by 
the court; but as no reference appears to have been made to 
the recent English decisions on the subject, we shall briefly 
refer to them in connexion with the cases which influenced 
the decision of the court. 

In considering the effect of an act of parliament which au- 
thorizes a joint stock company by the vote of the major part 
of the stockholders, to depart from the original objects of their 
association, it is important to distinguish between the powers 
of the British parliament and one of these United States, 

The power of the British parliament is seldom exercised in 
derogation of private rights of property, or to vary the obli- 
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gations of a contract; when the rights of contracting parties, 
however, are submitted to the action of pariiament, the deci- 
sion of the legislature is binding upon courts of justice. But 
the constitution of the United States restrains the power of 
the state legislatures, and no legislative act which impairs the 
obligations of a contract, can be recognised as valid in any 
court of this country. When the objects for which a com- 
pany was incorporated or a joint stock company associated, 
are changed by legislative enactment, the validity of the act 
will depend upon the question whether any material altera- 
tion of the original contract which formed the basis of the 
association, is attempted by the statute. 

The decisions which have been made on this subject in 
England, have not been uniform. 

In the case of Natusch v. Irving,' the question 2arese whe- 
ther an incorporated company could by a major vote of the 
company, make a fundamental change in the objects for 
which they were associated, under their articles of agreement. 
The plaintiff was a member of the Alliance British & Foreign 
Life and Fire Assurance company. 

Without the consent of the plaintiff, the business of the 
company was changed from life and fire assurance to marine 
assurance. Lord Eldon was of opinion that the plaintiff could 
not thus be engaged in a new enterprise without his consent, 
and granted the festinum remedium, an injunction to restrain 
the company from carrying on the business of marine assur- 
ance. 

In Canliff v. The Manchester & Boiton Canal company,2 a 
bill was filed by the plaintiff against the company, which was 
incorporated by a local act of parliament, to restrain the com- 
pany by injunction from affixing the corporate seal to a peti- 
tion to parliament, for an act to convert a portion of the canal 
into a railway, and from applying any of the corporate funds 
to the proposed object. The vice-chancellor was of opinion 
that equitable relief was due, and granted the injunction. 


’ Gow on Partnership 576, App. 2. * 2 Rus. & Mylne 470, note. 
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” In the case of Ware v. The Grand Junction Water Works 
company,! an act of parliament passed, 51 Geo. 3, c. 169, for 
confirming certain articles of agreement entered into between 
the company of proprietors of the Grand Junction Canal com- 
pany, and certain persons, for supplying with water the in- 
habitants of Paddington; and certain persons therein named 
were incorporated by the name of the Grand Junction Water 
Works company. 

By the act of 7 Geo. 4, c. 140, which was made to amend 
the above act, the proprietors of the Grand Junction Water 
Works company, were thereby confirmed in perpetuity as a 
company for supplying water from the river Thames at or 
near Chelsea. 

The bill was filed by one of the proprietors against the 
Grand Junction Water Works company, stating that several 
of the members of the company had formed a design to depart 
from the provisions of the last mentioned act of parliament, 
which empowered the company to supply water from the 
river Thames at or near Chelsea, and in lieu of the same, 
intended and proposed to make a new aqueduct from the 
river Colne, to supply not only the places provided for in that 
act with water, but also several other intermediate parishes, 
and that the said shareholders were desirous to apply to par- 
liament not only for authority to make the proposed change, 
but also to procure authority to raise a farther sum of money 
for completing the works, and to purchase property on the 
river Colne or in the line of the intended aqueduct. The bill 
stated that such a change would be injurious to the share- 
holders at large, and prayed that the company might be en- 
joined from presenting any petition to parliament, and also 
that they might be restrained from using the funds of the 
company in making such aqueduct. 

Lord chancellor Brougham refused the injunction. He 
. was of opinion that the right to take proceedings in parlia- 
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ment in the way that it was proposed, was incident to a cor- 
poration of this nature, although the shareholders were not 
entitled to do any thing which the partnership prohibits, or 
which those acts of parliament which in truth constituted 
their deed of partnership, gave them no authority to do. He 
was of opinion that a corporation may apply to parliament 
for an alteration and extension of its powers, because a man’s 
eyes were open when he entered into a partnership of this 
kind, that he was liable to that contingency, unless he came 
in as a member under certain conditions and restrictions. His 
lordship on this bill declined considering the great change 
which it was claimed would be effected by the new project, 
as all those arguments would be open to the plaintiff before 
a committee of the house of commons or house of lords, which 
he considered the old and constitutional mode of settling the 
question. In taking this ground, he considered himself as 
rather affirming than denying the decision of lord Eldon in 
Natusch v. Irving. 

It is to be observed, that although lord Eldon in Natusch 
v. Irving, granted an injunction to prevent a material change 
in the business of the company, and lord Brougham in the 
above case refused an injunction, to prevent an incorporated 
company from applying to parliament for authority to make 
a material change in the objects for which the corporation 
was established, the same principle was recognised in each 
decree. Lord Brougham founded himself upon the case of 
Natusch wv. Irving, and enjoined the defendants from proceed- 
ing to make the change without authority from parliament. 
Whether the alteration proposed to be made would be such a 
departure from the original agreement as would be in sub- 
version of the original partnership, his lordship did not under- 
take to decide, but permitted the question to be referred to 
parliament, as one which that tribunal was fully competent 
to determine. If the Assurance company in Natusch wv. Irv- 
ing, had applied to parliament for authority to change the 
nature of their business, lord Eldon it may be presumed, 
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would not have restrained the defendants from proceeding, 
because parliament is in England a constitutional tribunal for 
settling in such cases the rights of parties upon the footing of 
the contract. Before a committee of the house of lords or of 
the house of commons, on the question of granting the au- 
thority prayed for, the subject would have presented itself on 
the equities of the shareholders under their articles of partner- 
ship. When as in the case referred to, the alteration pro- 
posed, involved a fundamental departure from the contract, 
the decision of parliament would undoubtedly have been the 
same as that of the lord chancellor upon the bill for an in- 
junction. But whatever had been the action of parliament, 
its decision would have been conclusive of the rights and au- 
thority of the corporation as well as of the shareholders: 
whereas in one of the United States, upon a similar legislative 
decision, the question would still present itself upon the origi- 
nal contract. 

Under the deed of partnership which the lord chancellor 
viewed the charter as constituting, he regarded the proposed 
change as unlawful, because inconsistent with the terms of 
the contract between the partners; but he considered it within 
the legitimate power of parliament to make such alterations 
in a charter as would essentially vary the contract between 
the partners associated under it. 

The lord chancellor was of opinion that individual share- 
holders might have guarded themselves against the contin- 
gency, by proper conditions and restrictions on becoming 
members; but on the principles assumed, such a conditional 
agreement would, like any other contract, be subject to the 
control of the legislature. 

If the decision in this case can be justified at all, it is on 
the ground of the omnipotence of parliament. The proposed 
alteration involved a complete departure from the terms of 
the original partnership. The aqueduct was to be made in 
a different line, to be extended from a different and more dis- 
tant source, for the supply of another intermediate country, 
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and as incident to the plan, the company were to become 
proprietors of lands, &c., in which a large portion of their 
capital must of necessity be sunk. 

The effect of such an alteration in a charter under which 
individuals had associated, would be to make them partners 
in a new and distinct enterprise. 

In the United States, probably an injunction would be 
refused in a similar case. No attempt would be made to res- 
train legislative action; but the additional power and authority 
bestowed by the legislature, so far as burdensome duties were 
imposed which changed the character of the original contract, 
would bind only such stockholders as consented to the alter- 
ation. 

Those legislative alterations of a charter are alone uncon- 
stitutional, which impair the obligations of the contract be- 
tween the associated parties. Such is not the effect of every 
change which imposes new duties or additional expenses 
upon shareholders in a corporation. It is within the legiti- 
mate power of every partnership, to vary or modify their 
operations, The power to make changes which are consistent 
with the general purpose of the partnership, is always implied 
when the association is formed, but such alterations must not 
change the nature of the business, or connect a new project 
with the enterprise for which the partnership was formed. 

In the case decided by lord Brougham, the object for which 
the company was formed, was to supply a certain district 
with water, by an aqueduct to be made on a course pres- 
cribed by the charter. The alteration proposed would have 
been unauthorized by the charter, because the very identity 
of such an enterprise depends upon the locality and the ter- 
mini. Although the change proposed in that case was un- 
authorized, it cannot be maintained that every departure from 
the prescribed route of a public work, would violate the obli- 
gations between the shareholders. In every case it is a 
mixed question of law and fact, whether the object for which 
the association was formed, has been materially changed. 
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When the legislature of one of the United States, by an act 
of incorporation, authorizes a company to make a canal, rail- 
road, or other public work, over the lands of individual pro- 
prietors, a franchise is created which is incident to the land, 
and certain duties are imposed on the grantees of the franchise 
in relation to the proprietors whose land is taken. A fran- 
chise of this character is territorial. The shareholders in their 
deed of partnership contract with each other, in reference to 
liabilities, to third parties to whose lands the franchise is ap- 
purtenant. The extent of the franchise is limited by the ter- 
mini which are fixed by the charter. If the termini are 
changed, the franchise is no longer the same. If the line of 
the canal or other public work is prescribed by the charter, 
this cannot be changed without subverting the contract be- 
tween the shareholders. 

The case of Hartford & New Haven Railroad company v. 
Croswell, grew out of an attempt, on the part of the plaintiffs, 
to connect with their railroad an enterprise entirely foreign. 
The original charter authorized the company to locate and 
construct a railroad from Hartford to New Haven. In 1839, 
the legislature of the state of Connecticut amended the act of 
incorporation by authorizing the company to procure, charter 
or purchase and hold, such number of steamboats to be used 
in connexion with their road, as they might deem expedient, 
to an amount not exceeding 200,000 dollars, and for that pur- 
pose to increase their capital stock to the same amount. The 
amendment was accepted by the directors of the company 
and adopted as a part of their charter. The defendant was a 
stockholder in the company, but it did not appear that he had 
at any time assented to the amendment. The action was 
brought to recover certain instalments upon the defendant’s 
subscription. 

The judgment of the court was delivered by Nelson c. j. 
He was of opinion that the contract entered into was as spe- 
cific and definite, as the charter of the company could make 
it, a contract to take stock in an association incorporated for 
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a particular object; that the amendment superadded to the 
undertaking a new and very different enterprise in connexion 
with the railroad—the establishment and maintenance of a 
line of water communication by means of steamboats. Such 
a radical change could not be made, so as to bind the indivi- 
duals composing a company, without their assent. He con- 
sidered, as in the case of private associations, the original 
charter as the fundamental law of the association. 

In support of this view of the subject, the learned judge 
relied upon several cases where the subject had been consi- 
dered in Massachusetts and Pennsylvania. 

In the case of the Middlesex Turnpike corporation v. 
Locke,' the change of the location of a turnpike road by an 
act of the legislature, was held to absolve the defendant from 
his subscription contract for stock, the act having been passed 
at the instance of the corporation, and the defendant never 
having assented to the alteration. 

The case of the Indiana & Ebensburg Turnpike company 
v. Phillips,2 was decided upon the same principle. 

{It may be presumed that individuals become members of 
a corporation with the implied understanding that it shall be 
competent to the company to accept from the legislature pri- 
vileges which do not essentially change the character of the 
contract: but when the effect of the legislative grant is to sub- 
stitute a new contract, it cannot be binding. 

The case decided in the 5th Hill’s Report was of this cha- 
racter. The stockholders became members of the corpora- 
tion, expressly upon “the terms, conditions and limitations 
mentioned in the charter.”” They contracted in reference to 
a matter, as strictly local in its character as would have been 
a conveyance from the government of a tract of land. If the 
legislature had power to authorize the grantees of the local 
franchise to become a steamboat company, they might also 
authorize them to extend the railroad to any distance and to 


* 8 Mass. Rep. 268. * Penn. Rep. 184. 
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engage in any commercial enterprise. The effect of this con- 
struction of the implied terms of the contract, between the 
company and the stockholders, would be that the objects of 
the partnership were without limitation, restriction, or condi- 
tion. A subscription to an association for a proposed railroad, 
would not be an agreement to become a stockholder in that 
particular work, but in such other enterprise as a majority of 
the stockholders might decide to embark in. The purchase 
of a share in an incorporated bank, would not convey a cer- 
tain interest in the funds and property of the corporation 
merely, with such liabilities only as are incident to a banking 
company, but the purchaser would subject himself to the 
contingency of being involved in the hazards of any project 
which the legislature might authorize or the corporation 
assume. 





ART. VL—POLICE REGULATIONS AS DISTINGUISH. 
ED FROM REGULATIONS OF COMMERCE. 


COLLISION BETWEEN THE POLICE REGULATIONS OF THE SEVE- 
RAL STATES AND THE LAWS OF THE UNITED STATES FOR 
THE REGULATION OF COMMERCE, 


THE constitution of the United States provides, that “no state 
shall without the consent of congress, lay any imposts or du- 
ties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws; and the net pro- 
duce of all duties and imposts laid by any state on imports or 
exports, shall be for the use of the treasury of the United 
States, and all such laws shall be subject to the revision and 
VOL, VI. 9 
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control of the congress.’! This article of the constitution 
recognises a power in the states to lay imposts and duties as 
incident to state sovereignty, for it is incapable of being cre- 
ated or vested by an act of congress; and the only effect of 
the provision is to restrain the exercise of an existing and 
continuing power. 

The constitution in the same section restrains the right of 
any state to lay any duty on tonnage, without the consent of 
congress, or to keep ships or troops of war in time of peace. 

In determining the effect of these provisions of the consti- 
tution, it is important to regard the object which they were 
designed to accomplish. A very limited portion of the powers 
of government were delegated to the congress of the United 
States. The regulation of commerce as a subject of national 
concern, like the administration of the military power of the 
country, and the control of the revenues resulting from com- 
merce, was entrusted to the government of the United States. 
But an immense mass of legislation remained to be exercised 
by the states, in relation to which it was necessary for them 
to exercise powers concurrent with those administered by con- 
gress in the regulation of commerce. Inspection laws are 
within the acknowledged range of state legislation, and it is 
absolutely necessary, in order to carry them into effect, to im- 
pose duties, differing only in amount from those which con- 
gress alone can impose for the purposes of revenue. 

From the nature of the subject, a wide discretion must be 
given to the states in regard to the amount of duties. The 
constitution prohibits inordinate duties, but if they are ex- 
cessive, they may nevertheless have been levied in the exer- 
cise of a rightful power. They are only unlawful when 
colourably imposed for the purpose of carrying into effect in- 
spection laws, but in reality for revenue. 

The constitution proceeds upon the existence of a power 
concurrent with the authority vested in the general govern- 
ment, to lay duties for the purposes of a revenue. 


* Art. 1, sect. 10. 
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Such powers in a state, like the power to employ a military 
force, can only be properly exercised for a special object, but 
are not rendered void by excess. The constitution provides, 
not that inspection laws which impose higher duties than are 
absolutely necessary for executing them, shall be void, but 
that the net produce of all duties and imposts, laid by any 
state on imports or exports, shall be for the use of the treasury 
of the United States, and that all such laws shall be subject 
to the revision and control of the congress. 

The states have power to establish inspection laws, and to 
lay duties for carrying them into effect, for such laws are 
within the province of state legislation; but they have not the 
power to lay duties for revenue; so that the constitutional 
right depends not upon the effect of the law but upon the 
design of its enactment. Ifthe United States and the several 
states are regarded as constituting one entire sovereignty, it 
is clear that the sovereign power may establish various muni- 
cipal and police regulations, which must operate over the 
same subjects, as regulations which are merely commercial 
in their effect. Either congress or the several states, must 
have the power to prohibit or to impose restrictions on the 
introduction of foreigners, and also to prohibit or restrain by 
quarantine laws, all intercourse which may endanger the 
health of the public. Such laws are concurrent in their ope- 
ration with laws passed for regulating commerce, and they 
take effect upon the same subjects, but they are enacted with 
a different object. 

It cannot be claimed, that the government of the United 
States has the power to establish municipal or police regula- 
tions; and the power of the several states to enact them, is 
only questioned because they must have the same operation 
as other regulations which, being merely commercial in theit 
design, are entrusted to the control of the general government 
The states alone can pass laws of this character; and the mere 
circumstance, that they have the same operation as laws 
passed by congress for a different object, does not prove that 
they are in collision with the constitution. 
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Congress may establish laws for the regulation of com- 
merce, but its regulations are subordinate to health laws and 
to those state laws which restrict the introduction of foreign- 
ers. There is an actual interference in the execution of health 
laws which the state may enact, and the regulations of com- 
merce which the government of the United States may estab- 
lish, but there is no hostile collision, because they are passed 
diverso intuitu. The very intercourse which a law of con- 
gress permits, is restrained, prohibited, or subjected to new 
regulations, by a law of the state; because the state, and not 
the national government, has the power to modify commer- 
cial regulations, with a view to the security of the public 
health. 

If congress had the power to administer all the functions of 
government, it might incorporate with its commercial regula- 
tions, quarantine restrictions, and all those municipal and 
police laws necessary to a good administration of government; 
but as it has not such powers, the commercial regulations of 
the United States are of necessity established, subject to the 
modifications which they must receive from the laws of the 
states, enacted within the legitimate sphere of their legislation. 
The laws of the United States give a full and absolute autho- 
rity, to a ship sailing from a foreign or domestic port, to enter 
the harbour of the city of New York, but when she arrives 
within the waters of the state, she is met by a quarantine law 
which effectually prohibits her entry. There is in such a 
case no hostility, however, between the laws of the two gov- 
ernments. The law of the United States operates to the full 
extent it was intended to have effect, and the law of the state 
takes effect when the subject of it comes within its operation. 
In all such cases, the validity of the state law depends upon 
the power of the state legislature to pass laws regulating the 
subject matter which they attempt to control. 

In the case of Gibbons v. Ogden,! it was claimed, although 


* 9 Wheat. R. 1. 
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ships had the right to enter the harbours of a state without 
obstruction, under the authority of the laws of the United 
States, yet that the states might prescribe the manner and the 
means of navigation: but the power which was claimed for 
the states in that case, was strictly an authority to regulate 
commerce, the very power which the constitution had en- 
trusted alone to the government of the United States. The 
exclusive grant to certain individuals, to navigate the waters 
of the state of New York with vessels propelled by steam, 
was a direct invasion of the policy of the laws of the United 
States securing equal rights of commercial intercourse. The 
state law operated upon the same subject as the laws of the 
United States, and in direct hostility to their design. The 
laws of the state were in collision with those of a paramount 
power, and were therefore void. The steamboat monopoly 
was void, not because the state law by which it was created, 
had relation to subjects of commercial intercourse, but because 
the object which it was designed to effect, was beyond the 
power of state legislation. 

If the object of the law of the state of New York, had been 
to make police regulations in regard to steam navigation, in- 
stead of a grant of exclusive privileges, it might have been 
valid, though its effect had been to restrain the right of com- 
inercial intercourse. Vessels propelled by steam, navigated 
the waters of the state of New York, under the authority of 
the United States. The legislature of the state, had the power 
to protect its citizens against dangers resulting from unregu- 
lated steam navigation, and laws passed for that object were 
valid, though (guoad hoc), they were inconsistent with the 
authority conferred by the United States. The laws of each 
government were valid within their legitimate sphere. 

The law of the state of Maryland which came in question 
in the case of Brown v. The State of Maryland,’ was clearly 
void, because in effect its object was to impose a tax equiva- 


* 12 Wheat. R. 419. 
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lent in all respects to a duty on imports. However disguised, 
such was the intent of the law. The second section of the 
act provided, “that all importers of foreign articles or com- 
modities, of dry-goods, wares, or merchandises, by bail or 
package, or of wine, &c., and other persons selling the same 
by wholesale, &c., shall before they are authorized to sell, 
take out a license as by the original act is directed, for which 
they shall pay fifty dollars; and in case of neglect or refusal 
to take out such license, shall be subject to the same penalties 
and forfeitures as are prescribed by the original act to which 
this is a supplement.”’ 

In the argument in support of the validity of the law, an 
attempt was made to vindicate the law, as a tax upon the 
trade and occupation of selling. 

The states have the power to impose taxes upon the trade 
or occupation of a man who deals in merchandise, but they 
have not a right to impose a duty upon imports; and if the 
tax is laid by statute upon the trade or business of an importer, 
discriminating so as in effect to subject imports to the burden, 
it is illegal. 

A law imposing duties or taxes upon the business of all 
merchants, might be valid, and yet in fact lay a much heavier 
burden upon imports than another law which would, because 
discriminating in respect to imports, exceed the power of a 
state legislature. 

In regard to the power to tax persons and property within 
the territory of a state, Mr. chief justice Marshall in this case 
said: “ The power and the restriction on it, though quite dis- 
tinguishable, when they do not approach each other, may 
yet, like the intervening colours between white and black, 
approach so nearly as to perplex the understanding, as colours 
perplex the vision in marking the distinction between them.” 

The ground upon which the court proceeded in the case of 
Brown v. The State of Maryland, was, that the tax upon the 
occupation of the importer, was in fact a tax upon the imports 
themselves. The intent was to evade the constitutional pro- 
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hibition. Another law which wrought the same results, might 
from the absence of that intent, be valid. 

In the case of the City of New York v. Miln, an action of 
debt was founded upon one of the provisions of a law of the 
state of New York, requiring the master of every vessel arriv- 
ing in New York from any foreign port, or from a port of any 
of the states of the United States other than New York, under 
certain penalties prescribed in the law, within twenty-four 
hours after his arrival; to make a report in writing, contain- 
ing the names, ages, and last legal settlement of every person 
who should have been on board, the vessel commanded by 
him during the voyage; and that if any of the passengers 
should have gone on board any other vessel, or during the 
voyage have been landed at any place, with a view to pro- 
ceed to New York, the same should be stated in the report. 
The action was against the master of a ship, for the recovery 
of certain penalties imposed by this act. The following point 
was presented to the court on the part of the defendant: 
«“ That the act of the legislature of the state of New York, 
mentioned in the plaintiff’s declaration, assumes to regulate 
trade and commerce between the port of New York and fo- 
reign ports, and is unconstitutional and void.”’ 

The court were of opinion, that the state law was constitu- 
tional, as a regulation of police, as distinguished from a regu- 
lation of commerce. Mr. justice Story dissented from the 
decision of the court. He was of opinion, that if the law was 
to be regarded as a regulation of commerce, it could not be 
deemed a justifiable regulation of police. “If the act,’’ he 
said, “is a regulation of commerce, and that subject belongs 
exclusively to congress, it isa means cut off from the range of 
state sovereignty and sta te legislation.” 

But this argument of the learned judge, assumes the very 
question. It must be admitted that police laws may be the 
same in character as revenue laws. They may affect the 


' 11 Pet. R. 103, 
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same subjects, and yet such laws may be passed with a dif- 
ferent purpose. A police law may effect an important res- 
triction upon commerce, and yet not be, within the meaning 
of the constitution, a regulation of commerce. ‘The law in 
question, was not in conflict with the act of the 2d March, 
1819, c. 170, by which congress had regulated passenger ships 
and vessels, although that act authorized their transportation 
and introduction into the country. The law of the state of 
New York legislated upon a subject for which the act of con- 
gress had not and could not make provision. 

The act of congress in relation to passenger ships, was ne- 
cessarily confined to the subject of navigation and commerce, 
and could not provide measures of precaution in regard to 
passengers who might become paupers within the state of 
New York. 

The law of the state of New York made regulations on this 
subject which were cumulative, but not inconsistent with 
those made by the act of congress. 

The provisions of the law related to matters which con- 
cerned the internal government of New York. The introduc- 
tion of foreigners into the country, in regard to its political 
relations, was a subject proper for the disposition of congress. 
Viewed as a political regulation, the act of congress might be 
regarded as permissive, and yet not as operating to deprive a 
state government of the power of imposing such regulations 
of police upon passengers, as were necessary for the welfare 
of the community, notwithstanding the government of the 
United States had not deemed any political restraint necessary. 
The intent and the object of the state law were plainly dif- 
ferent from that of the act of congress, and variant in this res- 
pect from any law which congress could constitutionally enact. 

The power of the state governments to impose restrictions 
and regulations upon passengers and upon ships, in the en- 
forcement of the quarantine laws, is undoubted, but the qua- 
rantine laws operate as regulations of commerce. If the rule 
of Mr. justice Story, that every law which operated as a regu- 
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lation of commerce, was an unconstitutional exercise of state 
authority, these health laws would be invalid. They are 
unquestionably within the legitimate range of state legislation, 
because though affecting commerce, they are designed to be 
mere police regulations. 

If the same degree of power had been exercised for certain 
other objects, it would have been unauthorized. 

The only difference between a law which restricts the land- 
ing of persons coming from a country infected with the plague, 
as a commercial regulation, and another law which imposes 
the like restrictions for the security of the public, consists in 
the intention. The validity or the invalidity of the regula- 
tion, in either case, is not to be determined by the subject 
matter of the law or by its effect. 

The difficulty in relation to the power of either the general 
government or that of the states, consists in the circumstance, 
that both legislate over one people. The laws of each gov- 
ernment take effect upon the same commercial interests, the 
same institutions, and within the several states in the same 
territory. 

The special and enumerated powers of the general govern- 
ment, are such as are withdrawn from the states; and in their 
exercise, there must sometimes be an interference, though 
without collision. When a police regulation, such as that in 
question in the case cited, interferes with a law for the regu- 
lation of commerce, notwithstanding their partial inconsist- 
ency, there is no collision, because the law of the general 
government is enacted, only to cover the field of legislation 
not within the sphere of the state government. 

The argument of Mr. justice Story, that the subject of com- 
mercial regulation was exclusively within the power of the 
general government, was inconclusive. 

Mr. justice Story, in commenting upon the act of New 
York in the case of the City of New York v. Miln, says: 
“ How can it truly be said, that the act is not a regulation of 
commerce? No one can well doubt, that if the same act had 
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been passed by congress, it would have been a regulation of 
commerce; and in that way, and in that only, would it bea 
constitutional act of congress.’’ But it does not therefore fol- 
low, that the same act passed by the legislature of the state 
of New York, asa regulation of police, would be unconsti- 
tutionai. 

An act of congress imposing the same restrictions upon fo- 
reign ships, as the quarantine laws, but with a view to a sys- 
tem of commercial regulations, might be constitutional, and 
yet it would not follow that the quarantine laws exceeded the 
power of the state legislature. 

If foreigners are introduced within the limits of a state gov- 
ernment, under an act of congress, the legislature of the state 
may undoubtedly enact laws for their removal from the state, 
on their becoming paupers. Provision may be made by law, 
that the masters of ships bringing such persons within the 
state, shall on their becoming poor, be liable for their support. 

It may also be provided by law, that persons harbouring 
individuals who are in danger of becoming burdensome to 
the state, shall give security for their maintenance. But such 
provisions of law, are the same in effect as those which meet 
the evil at the threshold, and secure a remedy before its in- 
troduction. 

Although a state law providing for the removal of passen- 
gers brought within the limits of a state by the master of a 
ship under the authority of an act of congress, might be con- 
stitutional, it could be valid only when enacted as a police 
regulation. 

As a part of a system of poor laws, it would be within the 
bounds of state legislation, but not if it was enacted with a 
different purpose. A state law compelling every foreigner 
to depart from the state, though his admission into the United 
States may have been authorized by an act of congress or 
treaty stipulations, would be unconstitutional, and not the less 
so, because it did not directly conflict with the law of a para- 
mount sovereignty. 
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It has been decided, in the case of Norris v. The City of 
Boston, that when a police regulation takes effect upon a sub- 
ject within the general control of congress, its validity depends 
upon its purpose. “If,” said Mr. chief justice Shaw, “the 
real purpose and design of the law be to raise revenue, and 
not in good faith to carry into effect a useful and beneficent 
poor law—useful and beneficent to such aliens themselves— 
it would be in contravention of the constitution and laws of 
the United States and void.” 

In the case referred to, it was decided by the supreme court 
of the state of Massachusetts, that a statute of that state which 
prohibited the landing of alien passengers, who arrived in any 
vessel at any port or harbour in the state, until the master, 
owner or consignee or agent of the vessel should pay to the 
regularly appointed boarding officer the sum of two dollars 
for each passenger, to be appropriated for the support of fo- 
reign paupers, was not repugnant to the constitution or laws 
of the United States. According to the views of Mr. chief 
justice Shaw, it depended upon the intent of the law, whether 
it was constitutional. If a tax had been imposed upon the 
passengers for no declared object, it would have been a reve- 
nue law, designed for the regulation of commerce, and there- 
fore not within the limits of state legislation. 

Because it operated directly as a regulation of commerce, 
Mr. justice Story would, as in City of New York v. Miln, 
have considered the law as not within the competency of the 
state jurisdiction. 

There can be no doubt, that the subject upon which the 
state law operated, was within the jurisdiction of the state; 
and it was only to be regarded as a regulation of commerce, 
because it took effect upon the agencies of commerce. But 
all the means by which commerce is carried on, are when 
within the jurisdiction of the state, subject to its general laws. 
Why should the circumstance that those laws, applied accord- 


1 4 Metc. 297. 
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ing to their general principles, affect commerce, render them 
invalid? 

It is competent to a state government to impose taxes upon 
passengers in ships, after they are incorporated with the mass 
of the population. When such passengers become paupers, 
the masters of ships by whom they were brought into a state, 
are made liable for their support. But laws which impose 
such taxes upon passengers after they have landed, and which 
subject the masters of vessels to liability for their future sup- 
port, operate as restrictions upon commerce, to the same de- 
gree as if they affected passengers in transitu. 

How, it may be asked, is a tax levied upon passengers, or 
upon the masters of ships bringing such passengers, for their 
support, to be distinguished from ordinary taxes levied for 
the support of government? It may be answered that a tax 
imposed in anticipation that such passengers will become 
burdensome, is a provision of police to prevent a wrong to 
the state on the part of the passengers, as well as the masters 
of ships, the agents of commerce. The masters of ships have 
a right to introduce passengers under the laws of the United 
States, but they have not a right to impose the burden of 
their support upon a state government. To prevent such a 
wrong it is competent for the state to interpose by its legis- 
lation. 

In providing securities against the introduction of persons 
who would otherwise become a burden to the state, there is 
no collision with laws of the United States which regulate 
commerce, because those laws do not sanction a wrong on 
the part of the masters of ships, who have authority under 
the general laws of the United States to introduce passengers. 

The true ground which distinguishes police laws from con- 
flicting regulations of commerce is, that the former are de- 
signed to prevent a wrong. The right of the masters of ships 
to an unrestricted commercial intercourse, is clear so far as it 
can be exercised without injury to others: but to introduce 
pestilence and death would be a great wrong, which it is the 
duty of state governments to prevent. 
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Quarantine laws are designed to guard against the wrong, 
and all regulations which are adapted to that end must be 
within the jurisdiction of the state, otherwise there is a sub- 
ject-matter proper for legislation, which is beyond the juris- 
diction either of the generai or state governments. 

The right of commercial intercourse is not controlled by 
laws of this character, proprio vigore; but legislation on the 
part of the state governments is founded upon limitations of 
right previously existing. If the state legislature should fail 
to enact health laws, or Jaws prohibiting the introduction of 
paupers, it would still be unlawful by means of commercial 
intercourse, to introduce disease or to burden a state govern- 
ment with the support of foreign paupers. 

The laws of those states which prohibit the masters of 
vessels from bringing within the state free blacks, are of this 
character. 

By the legislation of some of the states of this Union, the 
introduction of persons who would spread seditious opinions 
among the slaves of those states, is deemed a greater wrong 
than the communication of disease; and laws in restraint of 
such persons are enacted upon the same principle as health 
laws, 

Such enactments we deem within the jurisdiction of the 
states. They are police regulations designed to restrain cri- 
minal acts; and laws which restrain commercial intercourse 
so far as it may endanger a state, do not trench upon the 
constitutional power of the general government to regulate 
commerce. 

It is competent to the state governments to determine what 
acts constitute offences within their jurisdiction, and what per- 
sons and classesof persons by reason of their character endanger 
the welfare of community; and laws which impose restraints 
upon such individuals do not exceed the legitimate power of 
a state, however inconsistent with the principles of justice 
those laws may elsewhere be regarded. 

VOL, VI. 10 
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JURISPRUDENCE. 


DIGEST OF ENGLISH CASES. 


COMMON LAW. 


[Selections from 4 Q. B., Parts 3 and 4; 5 Q. B., Part 1; 1 D. & M., Parts 2 


and 3; 2 D. & L., Parts 2 and 3; 12 M. & W., Part 5; 13 Mee & W., Parts 
1, 2, and 3; 7 Scott N. R., Part 5; 8 Scott N. R., Parts 2 and 3; 5 Man. & 
Gr., Part 5; 6 Man, & Gr., Parts 1 and 2; 1 Car. & Kir., Part 4.] 


AGENT. (Admissibility of letters—Statute of Limitations.) In 


debt against an executor for a legacy, which, it was alleged, he 
was, by agreement with the legatee, to retain and pay interest 
upon it, the defendant pleaded the statute of limitations. It was 
proposed to take the case out of the statute of limitations by putting 
in letters written by the defendant’s son, who assisted him in his 
trade, and received for him money due to him in the way of his 
business as a shoe manufacturer: Held, that though this would be 
good evidence to show that the son was his father’s agent in mat- 
ters relating to the father’s trade, it was not such evidence of 
agency as would render the letters of the son admissible in evi- 
dence in this case. Whitehouse vy. Abberley, 1 Car. & K. 642. 


AGREEMENT. ( Construction—Consideration— License to use a 


patent.) Assumpsit. The declaration stated that the plaintiff had 
obtained a patent for steam engines; that defendants were about 
to build a steam ship; that plaintiff, on the 28th November, 1936, 
agreed to allow them to use his patent in the construction of a pair 
of steam engines then about to be made for the ship, and also to 
use his patent in engines for any other ships thereafter, the defen- 
dants to pay 2000/. on the 1st August, 1837, and the remainder 
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on the 1st of July, 1838, and also 5/. per horse power for every 
engine “which should at any time thereafter be made or manu- 
factured and used on board any other ship” of the defendants, in 
which the principles of the plaintiff’s patent should be used or 
adopted, the same to be paid for on the entering into a contract 
with an engine maker for the manufacturing of such engine: 
Held, that the 5/. per horse power was payable as soon as the de- 
fendants entered into a contract with the engine maker, and that 
it was payable, although the contract with the engine maker was 
afterwards rescinded and no engine on the plaintiff’s principle was 
either used or manufactured, for the consideration for the promise 
was the license to use, and not the user. Hall v. Bainbridge, 
1 D. & M. 333, 

2. (Construction—Restraint of trade—* London,” what is to be 
understood by.) [n construing instruments, the words are to be 
construed according to their strict and primary acceptation, unless 
from the context of the instrument and the intention of the parties 

to be collected from it they appear to be used in a different sense, 
or unless in their strict sense they are incapable of being carried 
into effect ; subject however to this, that the meaning of a particu- 
lar word may be shown by parol evidence to be different in some 
particular place, trade or business, from its proper and ordinary 
signification. By articles of agreement between A., described as 
of Great Russell street, Bloomsbury Square, in the county of Mid- 
dlesex, of the one part, and B. of, &c. of the second part, the for- 
mer agreed to instruct the latter in the business of a surgeon den- 
tist for a term of four years; and it was stipulated that B. should 
not, without the consent of A., carry on the business of surgeon 
dentist in London, or any of the towns or places in England or 
Scotland where A. may have been practising before the expiration 
of the said term: Held, that in its strict and proper meaning the 
word “ London” meant the city of London, in which sense it 
ought to be understood, as there was nothing in the context to 
prevent its being construed in its proper sense; and that a state- 
ment in the case that London had a popular or colloquial sense, 
in which Great Russel street would be understood to be within its 
limits, was not sufficient for the purpose of causing a different con- 
struction to be put upon that word in the instrument. Mallun v, 
May, 13 M. & W. 511. 
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3. (Construction—Restraint of trade—Reasonableness.) Upon a 
contract for the sale of a lease and the goodwill of the business of 
a baker, the assignor agreed that he would not, during the term 
assigned, solicit the custom of, or knowingly supply bread or flour 
to, any of the customers then dealing at the said premises, with- 
out the consent of the plaintiff, under a certain penalty: Held, not 
void as an unreasonable restraint in trade. Rannie v. Irvine, 8 
Scott N. R. 674. 

4. (Construction—Southampton pier bonds.) By certain acts for 
improving the port of Southampton, the commissioners were em- 
powered to raise money upon instruments which were known in 
the market as old pier bonds. These bonds were all originally 
issued at 51. per cent. interest, with the exception of eight for 1001. 
each, which were granted to one M.; upon which a memorandum 
was indorsed before or at the time of the execution of the bonds, 
whereby the obligee (under his hand only) agreed to accept in- 
terest at 41. per cent., provided the payments were regularly and | 
promptly made. The plaintiff, who was the holder of these eight 
bonds, was applied to by one C., a broker, employed to purchase 
such securities for the defendant, and the plaintiff agreed to sell to 
the defendant “ eight old pier bonds for 1002. each,” nothing being 
said on either side as to the rate of interest payable thereon. The 
bonds in question were left with the broker for the purpose of his 
getting them transferred, and remained with him from the 14th to 
the 16th of September. He accordingly prepared a transfer, and 
got it registered by the clerk to the commissioners under the act, 
and then for the first time discovered that the interest payable 
on them was by the memorandum on the back limited to 41. per 
cent., and immediately repudiated them. In assumpsit for the 
contract price, the jury found “ that the bargain between C., as 
the defendant’s agent, and the plaintiff, was for old pier bonds of : 
the usual sort, at 5/. per cent., but that the plaintiff only intended 
to sell bonds at 4/. per cent.” A verdict was thereupon entered 
for the defendant: Held, that the jury were warranted in the 
conclusion they came to, and that the indorsement, in equity at 
least, became part of the bond. Keele v. Wheeler, 8 Scott N. 
R. 323. 

ARBITRATION AND AWARD. (Adjustment of accounts— 
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Whether an instrument is an award 30 as to require a stamp.) 
The accounts of a coaching concern, in which several persons were 
interested as contractors with each other to horse the coaches on 
different portions of the road, were referred at stated periods to a 
person who adjusted them, and, after ascertaining how much each 
had received and disbursed, divided the profits among them accord- 
ing to their respective interests, directing those who had money to 
pay to the partnership to hand it over to those who had to receive. 
In an action for money had and received by one of such contractors 
against another, an account so adjusted was offered as evidence of 
the balance due. It did not appear that the account had ever been 
assented to by the defendant: Held, that as the account, not having 
been assented to, could only be binding upon the defendant by 
reason of some power given to the accountant as a referee, the 
instrument was an award and required a stamp. Quere, whether, 
during the continuance of the partnership, an action was main- 
tainable on such a settlement of accounts, even if it had been 
assented to. Curr v. Smith, 1 D. & M. 192. 


. (Finality of award.) By submission between the plaintiff and 


other persons (who were next of kin, and entitled to distributive 
shares of an intestate’s estate) and the defendant, the administrator 
and also one of the next of kin, reciting (inter alia), that the estate 
of the deceased consisted of debts due to him at his death, farm- 
stock, cattle, corn, corn in the ground, implements of husbandry, 
household goods, and furniture and other effects, and that differ- 
ences had arisen as to their value, which the parties had agreed to 
refer to arbitration; the said parties agreed that all and every 
claim, demand, controversy, difference and dispute between the 
several parties thereto, concerning the matters and things before 
mentioned, or in relation thereto, should be paid, settled and adjusted 
according to the arbitrament of two persons named. By the 
award, after reciting the submission, the arbitrators found and 
awarded that the defendant, as administrator, at the date of the 
submission, had moneys, farm-stock, cattle, corn, corn in the ground, 
implements of husbandry, household goods and furniture of the 
intestate in his hands to be administered to the value of 9291., 
independently of any debts owing to the intestate; that the defend- 
ant should retain 1401. found to be owing to him from some of the 
10* 
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parties, and 651. to pay the rent and taxes of certain tenements 
which were in the intestate’s occupation at his death; that he should 
be entitled to set-off 157. due to him from the plaintiff, against his 
distributive share; and that he should at a certain time and place, 
pay the plaintiff and the other parties their several distributive 
shares of the intestate’s estate, first retaining his own share and 
the above mentioned sums of money; and that they should, if re- 
quired, execute a release to the defendant: Held, in an action on 
this award, that it was sufficiently final, although it did not ex- 
pressly award as to any “other effects” than those specifically 
mentioned in it, nor as to the amount of the debt due to the estate, 
nor as to the amount of the distributive shares payable to the 
plaintiff and the other parties to the submission; it not being 
shown by plea that there were other effects, and that the amounts 
of the debts or distributive shares were matters in difference. 

Perry vy. Mitchell, 12 M. & W. 792; 2 D. & L. 452. 

BANKRUPTCY. (Action by assignees for personal labour of 
bankrupts.) Assumpsit by the plaintifis, as assignees of bankrupts, 
for work done, materials provided, and goods sold by them, as as- 
signees. The action was brought to recover the price of certain 
engravings struck off by the bankrupts for the defendant. The 
order was given by the defendant to the bankrupts after the act 
of bankruptcy, but before the issuing of the fiat. The bankrupts 
applied to one of the plaintiffs, who was then petitioning creditor, 
for money to complete the work in question, and received from 
him money, out of which the paper was bought for the completion 
of the order. Part of the work was performed before the fiat, a 
part after the fiat and before the appointment of the creditors’ 
assignee. The above action having been brought by the official 
and the creditors’ assignees: Held, that there was no ground fora 
nonsuit, and that the assignees were entitled to recover the whole 
amount, the contract being entire, and the evidence showing the 
work to have been completed by the bankrupts as their agents. 
Whitmore v. Gilmour, 12 M. & W. 808. 

. (Contemplation of bankruptcy by what facts proved.) <A frau- 
dulent preference in contemplation of bankruptcy may be inferred 
by a jury from circumstances, without proof that a distinct act of 
bankruptcy was contemplated. Where proof was given of the 
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bankrupt having executed the security while in embarrassed cir- 
cumstances, and under expectation of being imprisoned and com- 
pelled to go up to London from the country, where he traded, the 
judge told the jury that, if the bankrupt contemplated only insol- 
vency and a discharge by the insolvent debtors’ court, there was 
no fraudulent preference in contemplation of bankruptcy: Held, a 
misdirection. Aldred vy. Constable, 4 Q. B. 674. 


. (Fraudulent preference.) In order that a payment should con- 


stitute a fraudulent preference, it is not necessary that the bank- 
rupt should have intended to benefit the creditor to whom the 
payment is made, or that the creditor should have derived benefit 
from such payment. ‘Therefore where a bankrupt who, together 
with his wife, had joined in mortgaging for 7001. a sum of 20001. 
in the three per cent. reduced annuities, settled to the separate use 
of the wife, with a power of appointing to the husband for life, and 
to their children in remainder, paid off the creditor: Held, that 
this was a fraudulent preference, although the object of the pay- 
ment was to redeem the stock and benefit the bankrupt’s own 
family. Marshall vy. Lamb, 7 D. & M. 315. 


. (Mutual credit.) The defendants, bankers in London, had acted 


as and were the bankers of E. & Co. up to the 24th of October, 
1842, when E. & Co. became bankrupt; and previously to that 
day the defendants had discounted for them bills to a large amount, 
and on that day the defendants had in their hands a balance of 
1791. 19s. 11d. belonging to the bankrupts. The bills were 
indorsed by the bankrupts in blank, and two of them were paid by 
the acceptors before the bankruptcy ; the others, far exceeding in 
amount the sum of 1791. 19s. 11d., did not become due until the 
16th of November and other later periods. An action for money 
lent, &c. was commenced on the 2d of November, 1842, by the 
bankrupt’s assignee ; and on the 8th of the same month the defend- 
ants proved against the bankrupt’s estate the whole of the bills 
except the two which had been paid, deducting the balance of 1791. 
19s. 1ld.: Held, that the defendants, as indorsees of the bills, 
were entitled to set them off in the action. Alsager v. Currie, 
12 M. & W. 751. 


. (Reputed ownership.) The plaintiff employed 8, & B. to build 


him a green-house; when it was completed they gave him notice 
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of that fact, and requested him to remit them the price agreed on ; 
the plaintiff accordingly remitted the money to S. & B., and desired 
them to keep the green-house until he sent for it. S. & B. after- 
wards packed up the sashes and frame-work, and deposited the 
whole with one W., telling him it was the property of the plaintiff, 
and requesting him to keep it for him, which W. consented to do ; 
there had been no previous communication between the plaintiff 
and W.; S. & B. becoming bankrupts, the green-house was taken 
possession of for their assignees: Held, first, that there was a 
sufficient appropriation of the green-house by the bankrupts and 
assent thereto on the part of the plaintiff to pass the property in it 
to the latter; secondly, that the jury were warranted in finding, 
from the above evidence, that the green-house was not in the 
possession, order and disposition of the bankrupts as reputed 
owners, within the 6 Geo. 4, c. 16, s. 72. Wilkins v. Bromhead, 
7 Scott N. R. 921. 

BANKRUPT AND INSOLVENT. (What rights of action pass 
to assignees.) ‘Trespass for breaking and entering the dwelling 
house and garden of the plaintitf, and making a great noise and 
disturbance therein, and damaging the doors, &c. of the house, 
and the trees, &c. of the garden, and seizing certain goods of the 
plaintiff, and exposing them to sale on the premises without his 
leave, whereby the plaintiff and his family were greatly disturbed 
and annoyed in the peaceable possession of the dwelling house 
and garden, and the plaintiff was prevented from carrying on his 
lawful business. Plea, in bar of the farther maintenance of the 
action, that the plaintiff became bankrupt after the action brought, 
and that an assignee had been appointed, who accepted the ap- 
pointment, whereby and by virtue of the statute, &c. the causes 
of action became vested in the assignee. The plea having been 
demurred to, and judgment having been given for the plaintiff: 
Held, on error brought, affirming the judgment of the court of 
exchequer, that the plea was bad, and that the primary personal 
injury to the bankrupt being the principal and essential cause of 
action, it still remained in the bankrupt, and did not pass to his 
assignee. Rogers v. Spence, 13 M. &. W.571. 

BILL OF EXCHANGE, (Effect of giving, “for and on account” 
of a debt.) The giving a bill “for and on account” of a debt is 
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prima facie an agreement to forbear enforcing payment of the debt 
until the bill be due. Walton v. Maskell, 2 D. & L. 410. 


. (Pleading—Foreign bill of exchange—Indorsee against prior 


indorser—Denial of making, and previous indorsement—Estop- 
pel—Demurrer.) A declaration against the drawer or indorser 
of a foreign bill of exchange must allege that the bill was made in 
parts beyond the seas; therefore, where the declaration omitted 
such allegation, and the defendant pleaded “that he did not indorse 
the said inland bill:” Held, on special demurrer, that the plea was 
good. Quere, if the indorsee of a bill of exchange be estopped 
from denying the drawing, or previous indorsement. Armani v. 
Castrique, 2 D. & L. 432. 


. (Pleading—Illegality—Onus probandi.) Where, in answer to 


an action on a bill of exchange or promissory note, the defendant 
pleads that it was illegal in its inception, and that the plaintiff took 
it without value, to which the plaintiff replies de injuria, the ille- 
gality being proved, the onus is cast upon the plaintiff of proving 
that he gave value. Bailey vy. Bidwell, 13 M. & W. 73. 


. (Acceptance by one partner in fraud of the firm—Evidence 


under non-accepit—Indorsee without knowledge of the fraud.) 
In an action by indorsee against acceptors of a bill of exchange, 
some of the defendants pleaded that they did not accept. It was 
proved that all the defendants were partners and that one of them, 
who had suffered judgment by default, had accepted the bill in the 
name of the firm, in fraud of the partnership and not for part- 
nership purposes: Held, that such proof, without evidence of 
knowledge on the part of the plaintiff, did not under this issue 
oblige plaintiff to prove the circumstances under which the bill 
was indorsed to him. . Musgrave v. Drake, 5 Q. B. 185 and 1 
D. & M. 347. 


. (Acceptance qualified as to place of payment— Pleading instru- 


ments according to legal effect.) Since stat. 1 & 2 Geo. 4, ¢. 78, 
if the drawee of a bill drawn without special direction as to place 
of payment, accepts it payable at a particular place (without any 
additional words), he undertakes thereby to pay the bill at maturity 
when presented at that place, or to himself; if he accepts payable 
at such place, and not otherwise or elsewhere, he undertakes to 
pay it at maturity if presented at that place but not otherwise; and 
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if a declaration by indorsee against acceptor of such a bill states 
that he accepted it payable at C. and Co., bankers, and that defend- 
ant promised to pay it “according to the tenor and effect thereof;” 
it will be understood that the bill is pleaded according to its legal 
effect; but that does not imply that the bill is made payable at the 
bankers only, and therefore the declaration need not state a pre- 
sentment there. Halstead v. Skelton, 5 Q. B. 86. 

6. (Alteration in date—Pleading—Non accepit.) An alteration 
in a bill of exchange, which does not render a new stamp necessary, 
cannot be given in evidence under the plea of non accepit; but the 
fact must be specially pleaded. Parry v. Nicholson, 2 D. & L. 
640. 

7. (Authority of agent to indorse.) P. and Co., foreign correspond- 
ents of H, G. and Co., remitted to them a bill upon the defendant 
for 3001., inclosed in a letter advising them that it was sent to 
meet a draft on H. G. and Co. of the same amount; before the 
arrival of this letter, G., who alone constituted the firm of H. G. 
and Co., had absconded, having previously addressed a letter to 
one Lenergan authorizing him for and in the name of H. G. and 
Co. to indorse any bill or bills of exchange which might be remitted 
to them, and to dispose of them in a particular way: Held, that 
this last-mentioned letter did not authorize Lenergan to indorse the 
bill in question, inasmuch as that bill never became the property 
of H. G. and Co., the condition upon which it was sent to them 
not being capable of fulfilment. Fearne v. Filica, 8 Scott N. R. 
241. 

8. (De injurid—Bill of exchange—Composition with drawer 
abroad, where it does not discharge drawee in London from 
liability to accept, drawer and drawee being co-partners ina 

foreign and in a London firm.) Assumpsit by indorsee against 
acceptor of a bill of exchange. Plea, that the defendant and S. 
carried on business at London under the style of the firm of M. 
and 8., and also at Rio de Janeiro under the style of the firm of 
S. and M., that the defendant carried on the business of the firm 
in England, and S. at Rio. That the bill was drawn by S. in the 
name of the firm of S. and M., for a debt due by 8. and M. to the 
plaintiff, and accepted by defendant in the name of the firm of M. 
and S. That after the bill was made and indorsed, and before the 
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acceptance, the firm of S. and M. at Rio having become insolvent, 
the plaintiff and the other creditors of S. and M. entered into an 
agreement with S. and M. at Rio, by which it was stipulated, 
amongst other things, that the holders of bills drawn by S. and M. 
on M. and S. should be considered as creditors for cash paid, but 
the respective dividends should be deposited in a bank at Rio until 
presentation of protests of their bills not having been paid, but, the 
payment in London being verified, the respective sums so deposited 
should be divided among the creditors: which agreement was in 
course of being acted upon. That defendant accepted the bill in 
ignorance of this agreement. That the proceedings were according 
to the law of Brazil, and constituted, according to that law, a dis- 
charge of the débt. Replication de injurid to this plea held bad, 
on the ground that the plea is in discharge, not in excuse: Held 
also, that the plea is bad as not showing any sufficient discharge of 
the London house from accepting the bill, or release from paying 
it. Hartley y. Manton, 1 D. & M. 410. 

9. (Indorsee against acceptor—What proveable under plea that 
defendant did not indorse.) In an action against the acceptor of 
a bill of exchange indorsed by A. the drawer and payee to B., B. to 
C., and C. to plaintiff, who appears to be a bona fide holder, the 
defendant, on a plea that A. did not indorse to B., cannot offer 
evidence that A. delivered the bill to B, for a specific purpose and 
not to be negotiated, and that B. fraudulently negotiated it. Hayes 
v. Caulfield, 5 Q. B. 81. 

10. (Pleading—Plea in abatement.) To an action by drawer against 
acceptor of a bill of exchange, and on an account stated, the de- 
fendant pleaded in abatement that the bill was accepted and the 
promise in the declaration mentioned was made by the defendant 
jointly with B., who is still living and resident within the jurisdic- 
tion: Held bad on demurrer. Bleakley v. Jay, 13 M. & W. 464. 

CARRIER. (Evidence of special contract by.) The grand junc- 
tion railway company, who are carriers on their line, published a 
printed notice, which was fixed up over the door of their station 
for the reception of goods in Liverpool, that all goods received 
after four o’clock P. m. would be forwarded on the next working 
day. Long after the publication of this notice, certain goods were 
brought to the station, about half-past five pr. m., to be forwarded 
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to Birmingham by the railway. The person who brought them 
(a servant of the owner) saw the company’s weigher, and asked 
“if there was time,” (7. e.) for the goods to proceed that evening; 
he said there was; and the goods were placed by the company’s 
porters on the trucks on which goods are carried upon the railway. 
The same person had on a former occasion taken goods of the 
same kind to the station at a later hour, which were never refused 
for being too late, and which had been forwarded the same even- 
ing: Held, that upon these facts there was evidence to go to the 
jury of a special contract by the railway company to forward the 
goods in question on the same evening on which they were delivered. 
Pickford vy. The Grand Junction Railway company, 12 M. & 
W. 766. 


CASE. (Pleading—False representation—Not guilty—Evidence 


under.) Case. That before the committing the grievances, &c., 
the defendant carried on business as, &c., at a messuage situate, 
&c., and was possessed of a lease of the messuage, and of certain 
fixtures and utensils of trade therein being; and thereupon the 
plaintiff, at the request of the defendant, bargained with the defend- 
ant to buy the goodwill of the business, and the lease of the house 
and the fixtures, &c., and that the defendant, by falsely and fraudu- 
lently pretending and representing that the net profits of the business 
amounted to, &c., sold the business, &c., to the plaintiff, and the 
plaintiff then paid for the same the sum of, &c.; whereas in truth 
the net profits of the business amounted to a much less sum, to wit, 
&c. Plea, not guilty: Held, after verdict, that upon these plead- 
ings the defendant might dispute the fact of the representation being 
made as well as its falsity. Mummery v. Paul, 2 D. & L. 582. 


. (Pleading—Seduction—Loss of service—Parent and child.) 


In an action on the case for the seduction of a daughter, the declara- 
tion must allege a consequent loss of service. ‘The plaintiff de- 
clared in case for the seduction of his daughter, that being a poor 
person and unable to maintain herself except by her work, the 
defendant debauched her, and she thereby became sick and unable 
to work; whereby the plaintiff was forced and obliged, and did 
necessarily pay sums of money for her maintenance, and in and 
about her delivery and curing her of her illness: Held, on motion 
in arrest of judgment, after verdict for the plaintiff, that the declara- 
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tion disclosed no sufficient cause of action. Grinnell v. Wells, 2 
D. & L. 610. 

COVENANT. (Several covenants.) By a deed between R. K. and 
T. B. of the first part, one H. K. of the second part, the several 
persons whose names and seals were thereto affixed as shareholders 
of a certain company then about to be formed, amongst whom the 
plaintiff was one, of the third part, and certain other persons of 
the fourth part, reciting that R. K. and T. B. were possessed of a 
certain colliery, and had proposed to divide the colliery and works 
into eighteen shares of 40001. each, and that they had agreed to 
sell, and the said several persons parties thereto of the third part, 
the plaintiff being one, had agreed respectively to purchase, so 
many of the shares respectively as were set opposite their respec- 
tive names, amounting altogether to fifteen shares therein, at the 
said price, the other three shares being retained by R. K. and T. 
B.; and that each of the said parties thereto of the third part had 
paid 10001, for each share; each of them R. K. and T. B. severally 
covenanted and agreed with each of the said parties thereto of the 
third part, their executors, &c. amongst other things, that they 
would produce and show a good and marketable title to the term 
and the said seams of coal, &c.; that they would effectually assign, 
assure, &c. the same; and that they would within a certain time 
complete certain specified works. And each of the parties of the 
third part did for himself only, his heirs, &c. and for and in 
respect of the shares or share so set opposite his name aforesaid, 
covenant and agree with R. K. and T. B. &c.: Held, that the 
covenant by R. K. and T. B. was a several covenant with each 
and every of the covenantees; and that each of the latter had such 
a separate interest in the subject-matter as to enable him to sue 
alone in respect of a brgach. Mills vy. Ladbroke, 7 Scott N. R. 
1005. 

CRIM CON. (Trespass for criminal conversation—Plea—Sepa- 
ration.) In trespass for crim. con., the court allowed the defend- 
ant to add a plea “that the plaintiff, at the time of the trespass, 
had renounced the comfort and fellowship of his wife, and had 
finally separated himself by deed from, and was living apart from 
her.” Harvey v. Watson, 2 D. & L. 343. 

2. (Proof of marriage—Marriage per verba de presenti.) The 
VOL, VI. 1l 
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plaintiff in an action of crim. con. is bound to prove a marriage 
valid in all respects, and it is not sufficient prima facie evidence on 
his part to show that he and his alleged wife went through a 
religious ceremony with the bona fide intention of thereby con- 
tracting a valid marriage, and afterwards lived together as man 
and wife, in the belief that they had thereby contracted a valid 
marriage, if in law such marriage was not valid. A marriage 
between English subjects, celebrated according to the rites of the 
church of England, but not in the presence of a priest in holy 
orders, is invalid at the common law. Catherwood v. Caslon, 13 
M. & W. 261. 


DEED. (Alteration of after execution.) Assumpsit on a guarantee. 


Plea, by one defendant, that after the making of the guarantee, and 
whilst it was in the hands of the plaintiff, it was without the know- 
ledge of the defendant, by some person to him unknown, altered in 
a material particular by affixing two seals by and near to the sig- 
natures of the defendants as and for their seals, thereby causing the 
guarantee to purport to have been sealed by the defendants, and to 
be the deed of the defendants, by reason whereof the guarantee 
became void in law. This plea having been traversed, and found 
by the jury for the defendant, and decided to be sufficient by the 
court of exchequer, on a motion for judgment non obstante veredic- 
to: Held, upon error brought, that the plea was a good answer to 
the action. Davidson v. Cooper, 13 M. & W. 343. 

(Construction.) A. being entitled in fee simple to freehold estates 
in the county of D., in the year 1773 married B., who had freehold 
estates in the county of M. and also in the county of D., including 
Plas Madoc, in the county of D. Prior to the marriage, articles 
were executed between these parties and certain trustees, on the 
18th October, 1773, by which it was stipulated, that, in case the 
marriage took place, A.’s estate should be settled subject to a term 
of 500 years; and B.’s estates, not including Plas Madoc, to the use 
of A. and B. for their lives and the life of the survivor, and to the 
use of the first and other sons of the marriage in tail, &c.: there 
were two sons of the marriage, T. W. and E., and two daughters ; 
the eldest son, T. W., having come of age on the 11th and 12th 
August, 1801, the property of A., the father, was by lease and 
release conveyed to one W. for 2000 years, by way of mortgage, 
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and, subject to that term, to such uses as A., and B. his wife, and 
T. W. their son, should appoint; and in default, to the use of A. 
and B. for their lives, and afterwards to such uses as A. should 
appoint, or in default, to such uses as the said estates were then 
limited to. On the Ist and 2d April, 1802, A. and B. and T. W. 
conveyed by lease and release to J. all the estates of A. and B. and 
T. W., in the counties of M. and D., and certain tithes theretofore 
the inheritance of A., in order to make J, tenant to the praecipe; and 
the recovery was to enure to such uses as A. and B. and T. W. 
should appoint, &c.; and in default, then to and for and upon such 
and the same powers, provisos, limitations and agreements as the 
said hereditaments and premises were and stood limited to imme- 
diately before the execution of that indenture, by virtue of the 
articles of settlement of the 18th October, 1773, or to or for and 
upon such and so many of them as should be then existing unde- 
termined and capable of taking effect. Common recoveries were 
suffered in 1802, and A. died soon after. Held, that in default of 
appointment, the deed of 1802 and recovery did not create any 
other legal limitations, and that Plas Madoc was not affected there- 
by. By deed dated 22d of December, 1809, B. and her son, T. W., 
exercised the power of appointment given by the deed of 1802 over 
all the estates in the county of D., except Plas Madoc, which was 
stated to be thereinafter more particularly described, but was not. 
By the same deed B. released all her estates, (save and except to 
her and her assigns during her life Plas Madoc,) to J. and his heirs 
to certain uses, for a term of 1000 years, and subject thereto to the 
use and intent that B. might receive an annuity of 4001., &c.; and 
subject thereto to the use of T. W., his heirs and assigns for ever: 
Held, that Plas Madoc passed under the conveyance from B. to T. 
W. in fee, subject to the term of 1000 years, and that the exception 
of the life estate of B. was repugnant and void. Youde v. Jones, 
13 M. & W. 534. 
DEVISE. (Patent ambiguity—Evidence.) A testator wrote his 











i will in various pages of a book at different times, part of it being 
executed and attested in 1820, and the remainder in 1827. No 
devisees were mentioned by name, but the testator’s real estates 





were devised “first to K., then to , then to L., then to M.” 
&c. Ona slip of paper pasted into the book and forming part of 
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the will at the time of the attestation in 1820, the testator stated 
that “the key and index to the letter initials,” &c. was in a writ- 
ing case in the drawer of his writing desk on a card.” The tes- 
tator died on the 11th December, 1828, and on that day a card, 
in his handwriting and signed by him, was found in the above 
writing desk, dated January 30, 1828, as follows:—*K. signifies 
Eleanor Mary East; L. signifies Gilbert East Clayton; M. signifies 
second son of William Robert Clayton; N. signifies eldest son of 
Richard Rice Clayton;” &c. Two years before the testator’s 
death a card with writing on it had been seen by a person lying 
before the testator, together with the book containing the will, 
which appeared to be similar to the card and writing thereon found 
after his death: Held, that the card found after the testator’s 
death was not admissible in evidence as a declaration of the tes- 
tator to show who were the persons meant to be designated in his 
will by the letters K. L. M. &c. Clayton v. Lord Nugent, 13 
M. & W. 200. 


. (To widow during minority of children—Covenant— Variance.) 


The declaration stated that A. H., in her lifetime, demised a cer- 
tain messuage and land to the defendaht for eleven years; that the 
defendant covenanted with the said A. H., her executors, adminis- 
trators and assigns, to pay the rent; that the said A. HL., being 
possessed of the reversion, died after making her will ; and that 
the plaintiffs, as her administratrices with the will annexed, be- 
came possessed of the said reversion. Breach, non-payment of 
the rent. The defendant traversed specially, that the plaintiffs 
were possessed of the said reversion, At the trial it appeared 
that S. H., the husband of A. H., after devising his estates to his 
two sons, at that time minors, in fee, devised as follows;—*‘ And 
it is my will and pleasure that my said wife shall have the use and 
occupation or annual increase, at her pleasure, of all that my said 
farm, &c., during the minority of my said sons, she keeping the 
premises in repair and paying all interest, moneys, outgoings, &c. ; 
I also give and bequeath the use and occupation of all my farm- 
ing stock, &c. unto my said wife, her executors and administra- 
tors, until my son J. S. H. shall attain twenty-one years, she 
paying thereout unto my said five daughters 5001. a piece.” S. 
H. having died, his widow, in the year 1835, made a lease to the 
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defendant for eleven years, reserving rent payable to herself, “ her 
heirs, executors, administrators, or assigns,” and died in 1841, 
The action was brought by the plaintiffs, as administratrices of A. 
H. during the minority of the sons, for the rent of the premises : 
Held, that the wife took an estate, not for life but during the mi- 
nority of the sons, and therefore that the plaintiffs were entitled to 
recover. Held also, that there was no variance between the lease 
and the statement of it in the declaration, the lease being set out 
according to its legal effect, and the word “ heirs” being superflu- 
ous. Whittome v. Lamb, 12 M. & W. 813. 


EJECTMENT. (Partibility of verdict.) The plea of not guilty 


in ejectment is distributable, and the defendant is entitled to a 
verdict as to any part of the premises claimed in the action to 
which the lessor of the plaintiff fails to prove a title. Doe d. 
Bowman vy. Lewis, 13 M. & W. 241; 2 D. & L. 667. 


EVIDENCE, (Admissibility—Res inter alios acta.) In an ac- 


tion brought by a contributor to a newspaper against one who 
was registered as the sole proprietor, the defendant’s counsel, for 
the mere purpose of proving an admission by one S. that he was 
the real proprietor, proposed on cross-examination to ask the edi- 
tor whether he had not agreed with S. that the whole expense of 
editing the paper should not exceed a certain sum. The judge 
ruled the question to be irrelevant, and refused to allow it to be 
put: Held, that it was properly disallowed. Watts v. Lyons, 7 
Scott N. R. 1000. 


2. (Identity of defendant.) To prove the execution by defendant 


of an instrument on which he is sued, if it be shown that such in- 
strument is executed by a person bearing defendant’s name, it is 
not necessary to give evidence strictly identifying the person 
whose signature is proved with the party on whom process has 
been served, unless facts appear which raise a doubt of the iden- 
tity. In an action for goods sold against William Seal Evans, it 
appeared that about five years before action brought William Seal 
Evans had been a customer, and had written a letter acknowledg- 
ing receipt of the goods; the witness who proved these facts did 
not know whether defendant was the same W. S, Evans; nor was 
any farther evidence given of the fact: Held, a sufficient prima 
facie case. In an action against Henry Thomas Ryde as accep- 
a 
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tor of a bill of exchange, it appeared that a Henry Thomas Ryde 
had kept cash at the bank where the bill was made payabl:, and 
had drawn cheques which the cashier had paid. The cishier 
knew the party’s handwriting by the cheques, and swore that the 
acceptance was in the same writing; but he had not paid any 
cheque for some time, did not know the party personally, and 
could not farther identify him with defendant: Held, a sufficient 
prima facie case. Sewell v. Evans, 4 Q. B. 626. 


. (Correspondence.) It was proposed on the part of a plaintiff to 


give in evidence a letter written by the defendant’s attorney, which 
purported to be an answer to a letter written to him by the plain- 
tiff’s attorneys: Held, that if the plaintiff’s counsel put in this 
letter of the defendant’s attorney, he should also call for and put 
in the letter to which it was an answer, and not leave it to the 
defendant to put in the letter of the plaintiff’s attorneys as his evi- 
dence. Watson v. Moore, 1 Car. & K. 626. 


. (Secondary evidence—Sufficient search.) Where an assignment 


of turnpike tolls had been executed by way of mortgage to K.; 
Held, in an action by K.’s personal representative after his death, 
against the trustees for arrears of interest, that a search for the 
security in the office of K.’s solicitor, where his papers had been 
deposited, except some deposited in a suit against K.’s representa- 
tive in the office of one of the masters in chancery, and also in 
the latter office, without finding the security among any of such 
papers, was sufficient evidence of its loss to let in secondary evi- 
dence, and that entries in a book of the trustees, indorsed ‘* Mort- 
gage book,” containing an abstract of the names of the creditors, 
the amounts of their securities, and the interest due upon them, 
was good secondary evidence of such security. Pardoe v. Price, 

13 M. &. W. 267. 

(Secondary evidence—True copy.) In covenant on a lost deed 
with non est factum pleaded, it was proved that on search the deed, 
which, by the date, was sixty years old, could not be found in 
the muniment room of the plaintiff, but that there was found there 
a paper which purported to be an attested copy of it; it was 
proved that both the persons whose signatures were to it as attest- 
ing the copy were dead, and the handwriting of one of them was 
proved, and it was also proved that persons of the same names as 
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those who had attested the original deed were also dead: Held, 
that upon this proof, this paper was not receivable as secondary 
evidence of the deed. Brindley v. Woodhouse, 1 Car. & K. 
647. 

6. ( Witness—Refreshing memory.) On the trial of an issue direct- 
ed by the court of chancery to try whether a deed of assignment 
was fraudulent or not, a witness was called to prove that another 
deed which bore date more than three years before the trial, was 
not executed on the day on which it bore date, but was executed 
by one party on the day after, and by the other three days after. 
The witness stated that he could not recollect how this was, but 
stated that he had been examined on this subject before commis- 
sioners of bankrupt within a fortnight of the time when the matters 
occurred and when the facts were fresh in his memory; he stated 
that his examination before the commissioners was not in his own 
handwriting, but he had signed it; the witness was allowed to look 
at his examination to refresh his memory. Wood vy. Cooper, 1 
Car. & K. 645. 

EXECUTION, WRIT OF. (Without sci. fa.—Justification in 
trespass.) A writ of execution issued on a judgment more than 
a year old without a sci. fa. is not absolutely void, but voidable 
only ; and, if not actually avoided, such writ is a justification to 
parties sued in trespass for causing it to be executed. Blanche- 
nay v. Burt, 4 Q. B. 707. 

EXECUTORS. (Proof of devastavit.) An action was brought 
against A. B, and C. as executrix and executors of one J. T. for 
a debt due from the testator: B. and C. severally pleaded plene 
administravit ; A. pleaded plene administravit except as to the sum 
of 3831. 6s. 7d., and also except certain goods and chattels of the 
value of 4811. 13s. 6d.; the plaintiff thereupon took judgment 
against A. for the assets admitted to be in her hands, and judg- 
ment of assets in futuro as to the residue against the three; a fi. 
fa. thereupon issued, under which the goods were seized and sold, 
the net produce being 4001. 9s, 5d.; and A. alone gave a cheque 
on the bankers, with whom the 3831. 6s. 7d. were deposited, 
which was dishonoured because not signed by B. and C. In debt 
upon the judgment against A., suggesting a devastavit: Held, that 
she was conclusively bound by her admission in the former action 
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that the money was in her hands; and therefore that the above 
facts were sufficient to charge her with a devastavit. Cooper v. 
Taylor, 7 Scott N. R. 950. 


. (De son tort—Rights and liabilities.) A. had ordered a 


pair of boots of B., and had paid B. for them. The boots had 
never been delivered to A., and being in the hands of the jour- 
neyman who made them, A. was obliged to pay the journeyman 
the price of making them before he could get possession of 
them. A. being sued as executor de son tort of B.: Held that 
he was liable for the value of the boots as executor de son tort, 
but that he was entitled to be allowed the sum he paid the jour- 
neyman. Hobby v. Ruell, 1 Car. & K. 716. 


. (Same.) A., after the death of B., obtained possession of the 


cattle of B. from C., with whom they were agisted, A. paying C. 
for the agisting; A. being sued as executor de son tort of B.: 
Held, that he was not entitled to the sum he paid to C. for the 
agisting of the cattle. Jb. 


. (Proof of being executor.) In an action on a promissory note 


payable to the executors of the late Mr. W. B., the proper proof 
that the plaintiffs are the executors of Mr. W. B. is the production 
of the probate of his will, and the reading in evidence so much of 
it as shows that he appointed the plaintiffs his executors ; and the 
giving in evidence the grant of administration annexed to the pro- 
bate is not sufficient for this purpose. Hamilton y. Aston, 1 Car. 
& K. 679. 


GOODS SOLD AND DELIVERED. (Paymeni to rightful 


owner—Pleading.) To an action for goods sold, the defendant 
pleaded as to the sum of 171. 15s. parcel &c. that the same be- 
came due from him to the plaintiff as the price of goods sold, 
which before and at the time of the sale were part of the estate of 
one J, A. then lately deceased, who died intestate ; that the plain- 
tiff, pretending to be the executor of J. A., and not being executor 
or administrator, nor having any right or title to the goods, sold 
the said goods to the defendant, who believed the plaintiff to be 
such executor; that after the sale, and before the payment of the 
said sum of 171. 15s. to the plaintiff, to wit, on the 13th Decem- 
ber, 1841, letters of administration of the goods, &c. of J. A. 
were granted to G. R., which said G. R. afterwards and before 
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the payment of the sum of 171. 15s., to wit, on &c. gave notice 
of his appointment as such administrator to the defendant, and re- 
quested the defendant to pay him the said sum of 17/7, 15s.; where- 
upon the defendant did then pay to the said G. R. the said sum of 
171, 15s.: Held, on motion for judgment non obstante veredicto, 
that although the plea was informal in omitting to state that the 
money was paid before action brought, or before plea pleaded, 
nevertheless that it was substantially a good defence, and therefore 
the plaintiff was not entitled to judgment non obstante veredicto. 
Allen vy. Hopkins, 13 M. & W. 94, 


. (Plea of joint debt, and judgment recovered against the other 


co-contractor—Demurrer—Abatement—General issue—Prout 
patet per recordum.) ‘To debt for goods sold, &c., the defendant 
pleaded in bar that the goods were sold to him jointly with one S., 
and not to the defendant alone, and were to be paid for by the de- 
fendant and S., and not by the defendant alone ; that the plaintiff 
sued S. for the same debt, and recovered judgment, concluding 
with a verification: Held, on special demurrer, that a judgment 
recovered against one of two joint contractors is a good bar to an 
action against the other, though no execution has issued: Held, 
also, that it sufficiently appeared that the debt was not joint and 
several ; that the matter was properly pleaded in bar, and not in 
abatement ; that the plea did not amount to the general issue ; and 
that it need not conclude with prout patet per recordum. King 
v. Hoare, 2 D. & L. 382. 


. (Replication—Insufficient averment—Judgment non obstante ve- 


redicto.) In debt for goods sold, defendant pleaded that H., plain- 
tiff’s agent, had procured from defendant, and that plaintiff received, 
a bill of exchange for and on account of the sum of 591. 17s. 4d., 
parcel, &c. Replication, that H. took the bill without plaintiff’s 
consent, knowledge, or authority; that before the commencement 
of the suit, and within a reasonable time, to wit, on, &c., plaintiff 
gave defendant notice thereof; and that afterwards, and within a 
reasonable time, to wit, on the day and year aforesaid, the bill 
was returned by the plaintiff to the defendant. Rejoinder, that H. 
took the bill with the plaintiff’s consent, knowledge, and autho- 
rity: Held, that the plaintiff was not entitled to judgment non 
obstante veredicto, as it did not appear on the face of the replica- 
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‘ tion that the bill was returned before action brought. Huzley v. 
Bull, 2 D. & L. 340. 
GUARANTEE. (Contract for sale of option in railway shares— 


Statute of frauds.) The defendant and P. agreed for the sale by 
P. to the defendant of the “put or call” of fifty foreign railway 
shares at a certain price per share premium, at any time on or 
before the 18th February, 1844. Before that day the defendant 
agreed to re-sell the option to the plaintiff, and to guarantee the 
| performance of the agreement by P. On the 15th February, the 
plaintiff called the shares, i. e. required the delivery of them, pur- 
suant to the agreement, but it was at the same time verbally 
agreed between him and the defendant and P., that they should be 
delivered by P. to the plaintiff, not on the 18th February, but on 
the 2d March, at Paris: Held, that this was not an agreement by 
the defendant to be answerable for the default of P., but an origi- 
nal promise by the defendant for the delivery of the shares by P., 
for which a note in writing was not required by the statute of 
frauds. Hargreaves v. Parsons, 13 M. & W. 561. 

2. (Pleading—Discharge—Subsequent agreement.) To an action 
on this agreement of guarantee, the defendant pleaded that on the 
18th of February it was agreed between the plaintiff and P., with- 
out the knowledge or consent of the defendant, that the shares 
should not be delivered according to the notice given by the de- 
fendant to P., i. e. for the 18th February, but that the contract 
should be carried over, and the delivery of the shares postponed, 
until the Ist March, and so that P. made default with the leave 
and license of the plaintiff. The replication denied that it was 
agreed as alleged in the plea: Held, that this put in issue not only 
the fact of the agreement, but also the fact that it was made with- 
out the knowledge or consent of the plaintiff. Jb. 

INDENTURE. (Premises and habendum—Special occupant.) 
Tenant in fee conveyed lands “to H., her heirs and assigns, to 
hold to H. and her assigns during the life of G.” G. was H.’s 
heir at law: Held, that after H.’s death, G. was entitled to hold 
for his life as special occupant, and that the land did not pass to 
H.’s executors by the words in the habendum. Doe d. Timmis 
v. Steele, 4 Q. B. 663. 

INFANT. (Liability of infant widow for her husband’s funeral 
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expenses.) An infant widow is bound by her contract for the 
furnishing of the funeral of her husband, who has left no property 
to be administered. Chapple v. Cooper, 13 M. & W. 252. 

INNKEEPER. (Liability of, for injury to chattels.) When 
chattels have been deposited in a public inn, and there lost or in- 
jured, the prima facie presumption is, that the loss or damage 
was occasioned by the negligence of the innkeeper or his servants. 
But this presumption may be rebutted, and if the jury find in 
favour of the innkeeper as to negligence, he is entitled to succeed 
on a plea of not guilty. Dawson v. Chamney, 5 Q. B. 164; 1 
D. & M. 348. 

INSPECTION OF DOCUMENTS. (Breach of promise of mar- 
riage—Letters containing release.) The court will not in gene- 
ral grant an inspection of documents, unless they are set out in 
the declaration, or the one party holds them as trustee or agent 
for the other. ‘Therefore, where a contract of marriage had been 
broken off, and the letters of the plaintiff to the defendant had 
been returned, the court refused, in an action for a breach of the 
contract of marriage, to order an inspection of two letters from the 
plaintiff which had been returned to her, and which were said to 
contain a release of the action. Gooldiff v. Fuller, 2 D. &. L. 
661. 

LANDLORD AND TENANT. (Demise, what included in— 
Easement.) Before the date of a deed (September, 1835), by 
which A. demised premises to B., A. was the owner of a row of 
houses running from north to south, with a garden at the back of 
each (to the east). In the rear of the gardens, and divided from 
them by a wire fence, was a shrubbery with a gravel walk, which 
was used in common by the occupiers of all the houses. This 
shrubbery was bounded on the east and north by the fence of J. S. 
By the instrument, the premises demised to B. were describe 1 
“the first house south in the row called, &c. with the garden and 
shrubbery at the rear and north side thereof, and extending to J. 
S.’s fence either way, &c. and also liberty of way and passage to 
and for such person for the time being occupying the premises 
intended to be hereby demised, in, along, and over the walk in the 
rear of the houses, &c. inclosed by a wire fence from the garden 
ground, or ground occupied with such several houses.” The 
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3. 


fence of J. S. ran along the south side of the garden belonging to 
the house demised to B., as far as the wire fence dividing the 
garden from the shrubbery. In September, 1839, A. by inden- 
ture of lease demised to C. another house in the same row, with 
a reservation of a similar right of way. Held, that the premises 
demised to B. included at least some portion of the angel of the 
shrubbery at the back of his garden, between the wire fence and 
the fence of J. S. to the east, and therefore that C. had no right to 
walk over the whole of the land comprised in that angle. Cur- 
ling v. Mills, 6 M. & G. 173, 


. (Outgoing and incoming tenants—Possession of outgoing tenant 


in order to carry away-going crop.) Where it appeared that by 
the custom of the country as between outgoing and incoming farm 
tenants, the former was entitled to an away-going share of the 
crop of wheat sown by him in the last year of his tenancy, that 
he cut the whole of such crop, and kept the fences of the field in 
repair until the whole crop was cut and carried away: Held, that 
under such circumstances the outgoing tenant had the possession 
in law of the field until the crop was carried away, and therefore 
that his vendee of his share of the crop had a good defence under 
the plea of not possessed, to an action by the new tenant for break- 
ing and entering the close in which the crop grew, for the pur- 
pose of carrying away his share. Griffiths v. Puleston, 13 M. & 
W. 358. 

(Premises untenantable.) Where premises are held under a parol 
agreement by which the landlord is to do the necessary repairs, 
and the tenant quits because the premises are in an untenantable 
state, assumpsit for use and occupation is maintainable, though by 
the landlord’s default the tenant has not been, and could not be, 
during the period for which the rent is claimed, in actual beneficial 
occupation. Surplice v. Farnsworth, 8 Scott N. R. 307. 


. (Surrender by act and operation of law.) A surrender by deed 


is unnecessary where the former lessee is the party who takes the 
new lease, as the fact of his so doing is evidence that the new 
lease has been accepted by him, and such acceptance operates as 
a surrender in law; but it is not enough that the lessee agrees to 
an act done by the reversioner ; and semble, that a demise of pre- 
mises by the reversioner to a stranger, with the consent of the 
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lessee in possession, will not amount to a surrender by operation of 
law. ‘The term “ surrender by operation of law” is properly ap- 
plied to cases where the owner of a particular estate has been a 
party to some act, the validity of which he is by law afterwards 
estopped from disputing, and which would not be valid if his par- 
ticular estate continued to exist. Thus, where a lessee for years 
accepts a new lease from his lessor, he is estopped from saying 
that his lessor had not the power to make the new lease, and as the 
lessor could not grant the new lease until the prior one had been 
surrendered, the acceptance of such new lease is of itself a surren- 
der of the former one. Such surrender is the act of the law, and 
takes place independently of, and even in spite of, the intention of 
the parties. The acts in pais which bind parties by way of estoppel 
are acts of notoriety, not less formal and solemn than the exe- 
cution of a deed, as for instance, livery, entry, acceptance of an 
estate, and the like. Lyon vy. Reed, 13 M. & W, 285. 


LIBEL. (When divisible—Demurrer.) A declaration alleged that 


the defendunt published the following libellous matter of and con- 
cerning the plaintiff as a schoolmaster: ‘‘ During the last seven 
years no boys have received instructions at the school. The decay 
of this school seems mainly attributable to the violent conduct of 
the master. His treatment of two boys on two separate occasions 
subjected his modes of punishment to investigation before the ma- 
gistrates, one boy having been subsequently confined to his bed 
under surgical advice for a fortnight.” The defendant pleaded as 
to so much of the libel as imputed to the plaintiff, that during the 
last seven years no boys had received instructions at the school 
of the plaintiff, and that the plaintiff's conduct as master of the 
said school had been violent, and that the plaintiff’s treatment of 
a boy on one occasion subjected his, plaintiff’s, mode of punish- 
ment to investigation before the magistrates, that for seven years 
no boys had received instructions at the plaintiff’s school, and that 
on divers days and times he violently chastised certain scholars, 
and on one occasion so illtreated a scholar that his mode of pun- 
ishment was investigated before a magistrate: Held, on special 
demurrer, that the libel was not divisible, and that the plea was 
bad, for not showing that the loss of scholars was occasioned by 
the plaintiff’s violent conduct. Smith v. Parker, 2 D. & L. 394. 
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LIMITATIONS, STATUTE OF. (Adverse possession, what 
amounts to.) Where an entire manor or other district has been in 
charge to the crown within sixty years, acts done in different parts 
of it by different persons, such as the erection and occupation of 
lime kilns for burning limestone found within the district, and of 
cottages for the purpose of such occupation, and the sale cf the 
lime so produced, do not amount to such adverse possession as to 
displace the title of the crown to the district, allhough they may 
have been continued for above sixty years. Doe d. William IV. 
v. Roberts, 13 M. & W. 520. 

MASTER AND SERVANT. (Misconduct of servant—Appren- 
tice—Justification of dismissal.) A person has a right to dismiss 
a servant for misconduct, but has no right to turn away an 
apprentice because he misbehaves; but the case of a young man 
seventeen years old, who, under a written agreement not under 
seal, is placed with a surgeon as pupil and assistant, and with 
whom a premium is paid, is a case between that of apprenticeship 
and service; and if such a person on some occasions come home 
intoxicated, this alone will not justify the surgeon in dismissing 
him ; but if the pupil and assistant, by employing the shop boy to 
compound the medicines, occasion real danger to the surgeon’s 
practice, this would justify the surgeon in dismissing him. Wise 
v. Wilson, 1 Car. & K. 662. 

MINING LEASE. (Construction of—Breach of covenant to effect- 
ually work mines—Damages—Right to remove engines, iron 
works, Sc.—Damages for improper removal.) A lessee of fur- 
naces, iron works, and ironstone mines, covenanted to work the 
furnaces effectually, unless prevented by inevitable accident or 
want of materials, or unless the ironstone should be insufficient in 
quantity or quality, or would not by itself or with a proper mix- 
ture or process make good common pig iron: Held, that the mix- 
ture intended was not necessarily of ingredients procurable on the 
demised premises. ‘The lease also contained a covenant to raise 
a certain quantity of ironstone in each quarter of the year, and 
pay certain royalties upon it, or else to pay a certain fixed 
quarterly rent to the landlords: Held, that the landlords, having 
declared in respect of breaches of both the above covenants, and 
money having been paid into court and accepted in satisfaction of 

















DIGEST OF ENGLISH CASES—COMMON LAW. 435 








the latter, were entitled to nominal damages only in respect to the 
former. The lease contained a covenant to repair and yield up 
in repair the furnaces, fire-engine, iron works, dwelling-houses, 
and all other erections, buildings, improvements and alterations to 
be thereaftar erected, built, or set up, except the iron work, cast- 
ings, railways, winseys, gins, machines, and the movable imple- 
ments and materials used in or about the said furnaces, fire-en- 
gines, iron works, stone pits and premises, and there was a power 
given to the lessors to purchase these articles, giving a certain 
notice before the expiration of the lease: Held, that the defendants 
had a right to remove whatever was in the nature of a machine 
or part of a machine, but not what was in the nature of building, 
or support of building, although made of iron, and that in such 
removal the defendants might disturb such brickwork as was 
necessary, and were not bound to restore it to a perfect state, as if 
the article it was intended to support and cover were still there ; 
but that the defendants were liable for any unnecessary disturb- 
ance of brickwork. Foley v. Addenbrooke, 13 M. & W. 174. 
MONEY HAD AND RECEIVED. (Annuity secured by warrant 
of attorney subsequently set aside—Limitations, statute of.) 
Where an annuity was granted by the defendant to the plaintiff in 
1826, part of the securities for which was a warrant of attorney 
and judgment, which were afterwards, in 1842, set aside by the 
court upon application by the defendant, the rule nisi stating, 
amongst other grounds, a defect in the memorial; but it did not 
appear from the rule absolute that the judgment and warrant of 
attorney were sect aside upon that ground, and no examined copy 
of the memorial was produced by the defendant, nor any defect 
therein proved: Held, 1. That an action for money had and 
received lay by the plaintiff to recover the consideration of the 
annuity. 2, That the statute of limitations was no bar to the 
action, the defendant not having proved the annuity to be void ab 
initio, Huggins vy. Coates, 1 D. & M. 433. 

2. (Execution against partnership property—Bankruptcy.) An 
execution creditor seized partnership property under a fi, fa, 
against one of the partners. Aflerwards a joint fiat issued against 
the firm. ‘The property was then sold “ without prejudice” to the 
rights of the execution creditor, and the proceeds received by the 
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assignees of the bankrupts: Held, that as the interest applicable 
to the execution would only be in the surplus coming to the exe- 
cution debtor after payment of the partnership debts, and must 
depend on the settlement of accounts, which a court of Jaw is not 
competent to take, the execution creditor could not maintain an 
action for money had and received against the assignees, Gar- 
bett vy. Veale, 1 D. & M. 458, 

(Money extorted under threat.) The attorney for a mortgagee, 
who had advertised a sale of the mortgaged property under the 
power reserved to him for non-payment of interest, having ex- 
torted from the administratrix of the mortgagor money exceeding 
the sum due for principal, interest and costs, under a threat that 
he would proceed with the sale unless his demand were complied 
with: Held, that the administratrix might recover it back in debt 
for money had and received. Close v. Phipps, 8 Scott N. R. 
381. 


. (Money paid under distress for rent—Bankruptcy.) On the 


29th of December, 1842, the defendant distrained for 1201. arrears 
of rent due to him from one May at the preceding Michaelmas, 
the goods of May being then in the possession of one C., to whom 
they had on the 13th of December been conveyed in trust for 
May’s creditors; on the 3d of January, 1843, it was agreed be- 
tween C. and the defendant that the rent distrained for should be 
paid, the defendant consenting to forego the quarter’s rent due at 
Christmas ; and accordingly the goods were appraised and con- 
demned at 136/., being the amount of the rent and expenses, and 
the money handed over to the defendant. On the 9th of January 
a fiat issued against May, the act of bankruptcy relied on being 
the execution of the deed of the 13th of December: Held, that the 
assignees were not entitled in an action for money had and re- 
ceived to recover back the sum so paid to the defendant. Lack- 
ington v. Elliott, 8 Scott N. R. 275. 

(Turnpike trustees, liability of, for interest due to mortgagee of 
tolls.) A mortgagee of turnpike tolls cannot sue the trustees of 
the road for arrears of interest due upon his mortgage, in an action 
for money had and received, although it appears that in each year 
during which the arrears accrued due the amount of tolls received 
exceeded the interest due upon the sums borrowed on the credit of 




















DIGEST OF ENGLISH CASES—COMMON LAw. 137 





the tolls, and although the trustees have from time to time in their 
annual statements of accounts stated the amount of interest due to 
the plaintiff, and shown a balance in their hands sufficient to dis- 
charge it, the turnpike act not imposing upon the trustees any duty 
to pay the interest to the mortgagees, and no moneys having been 
specially appropriated to the payment of interest to the plaintiff. 
Pardoe v. Price, 13 M. & W. 267. 

MORTGAGOR AND MORTGAGEE. (Estoppel.) A. mortgaged 
certain premises in fee, and B., his son and heir at law, joined in 
the deed, and covenanted for payment of the mortgage money. 
After A.’s deaih, B., to whom the property had been devised by 
him, executed a deed (which recited that the premises were in his 
occupation) appointing C. receiver of the estate, for the purpose of 
securing the due payment of principal and interest to the mort- 
gagee, and empowering him to collect the rents from tenants, to 
determine tenancies by notice, &c., to distrain, to enforce any re- 
medies by ejectment, or otherwise, for non-payment of rent or 
non-performance of agreements by tenants, and with the mort- 
gagee’s consent to let to new tenants, &c.: Held, in ejectment for 
the mortgaged premises on the several demises of the mortgagee 
and of C. against B., who by the consent rule defended as tenant, 
that B. was not estopped from setting up as a defence that there 
was an outstanding tenancy from year to year in tenants who had 
paid rent to the mortgagee, and that no notice to quit had been 
given to determine such tenancy. Doe d. Bowman v. Lewis, 13 
M. & W. 241. 

PARTNERSHIP. (Terms of joint occupation—Evidence.) As- 
sumpsit for money paid for the use of the defendant. It appeared 
at the trial that the plaintiff and the defendant had jointly taken 
the eatage of some pasture land, and had put on it their respective 
cattle, but there was no proof in what proportion each was to con- 
tribute to the payment of the rent, nor of how many cattle each 
might or had put on the land. The plaintiff brought his action for 
the moiety of the rent which he had paid, and the jury having re- 
turned a verdict for the sum claimed: Held, there was no evidence 
to warrant them in finding a verdict for the moiety. Quere, if 
these facts showed a partnership between the parties? Sharpe v. 
Cummings, 2 D. & L. 504. 
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PATENT. (Action for infringement of patent, by order of court 


“* 
sae 


of chancery—Several pleas—* Non concessit”—Agreement not 
to dispute certain matters.) In an action by the assignee of a 
patent for its infringement, the court allowed the defendant to plead 
non concessit, and a traverse of the assigument, together with 
other pleas. Where an action is brought by order of the court of 
chancery, it is no ground for disallowing pleas, that they raise 
issues upon matters not disputed in that court; and per Rolfe, B., 
even though in violation of a positive agreement between the 
parties. Bunneti v. Smith, 2 D. & L, 380. 

(Action for infringement—Non concessit—Several pleas—Ab- 
stract.) A declaration in an action for the infringement of a 
patent made profert of the letters patent, not setting them out 
verbatim. The defendant, being under terms to plead issuably, 
pleaded non concessit: Held, on motion, that the plea was issuable. 
Semble, that the plea of non concessit, under such circumstances, 
would be good on demurrer. The defendant also pleaded that 
the plaintiffs had represented to the queen that their invention was 
an improvement; that the letters patent were granted on such 
representation ; that such representation was untrue, and that the 
queen was deceived, and that the invention was not an improve- 
ment: Held, that this plea was not the same as a plea that the 
invention was of no use to the public: Held also, that such a plea 
was sufficiently described in the abstract of pleas, as a plea that 
the invention was no improvement, Bedells v. Massey, 2 D. & 
L. 322. 


. (Liability of licensee.) Assumpsit for the price of a license 


granted by the plaintiff to the defendant to use an invention for a 
patent furnace. The plaintiff, having obtained the patent, granted 
the defendants a license, which was in writing but not under seal, 
to use the patent; and the defendants, having received the license, 
kept it, and used the invention, but, when called upon to pay the 
price agreed upon, objected to pay for it, on the ground that it 
was void, as not being under seal. By the terms of the letters 
patent all persons were commanded not to “ make, use, or put in 
practice the said invention, or any part of the same, nor in any 
wise counterfeit, imitate, or resemble the same, nor make, or cause 
to be made, any addition thereunto or substraction from the same, 
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whereby to pretend himself or themselves to be the inventor or 
inventors, deviser or devisers thereof, without the license, consent, 
or agreement of the said J. C. (the patentee), his executors, &c. 
in writing, under his or their hands and seals first had and ob- 
tained,” upon pain of a contempt of the royal command, and of 
being answerable to the plaintiff in damages: Held, first, that the 
defendants having obtained the license they had bargained for, and 
kept it, were bound to pay for it; and secondly, that the license 
was not void as not being under seal. Chanter v. Dewhurst, 12 
M, & W. 823, 
| PAWNBROKER. (Lien of, against purchaser of pawn.) The 
pawnor of a chattel still retains his property in it, though qualified 
by the right existing in the pawnee, which he has a right to sell, 
and by the sale to transfer that property to the buyer, and if the 
pawnee on the buyer’s tendering him the amount refuses to deliver 
| it up, the buyer may maintain trover to recover it. Franklin v. 
Neate, 13 M. & W. 481. 

PLEADING. (Case for obstructing highway—Arrest of judg- 
ment.) A declaration stated that the defendant wrongfully caused 
to be kept and continued large quantities of dirt and rubbish, be- 
fore then wrongfully placed upon a public highway, near a wall 
and a canal; by means whereof the plaintiff, passing along the 
highway, was induced and caused to walk over the rubbish and to 
fall into the canal. Plea, not guilty. Held, on motion in arrest 
of judgment, that the declaration was good. Goldthorpe v. Hard- 
man, 2 D. & L. 442. 

2. (Declaration—Statement of consideration—Demurrer.) The 
plaintiff declared upon an agreement by the defendant, which re- 
cited that an estate had been mortgaged by W., since deceased ; 
that plaintiff had joined in a bond as a collateral security for the 
mortgage money, and had afterwards been compelled to pay off a 
portion of it; that defendant had taken upon himself the manage- 
ment of W.’s affairs, had repaid plaintiff part of the money which 
he had paid, and had agreed to pay him the residue out of the 
proceeds of the mortgaged property when sold, and in the mean- 
time to appropriate the rents of the premises to the payment of the 
same sum as that for which plaintiff had a lien on the premises; 
that defendant had requested plaintiff to release and convey his 
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interest to A. and H., and that he had done so, reserving to him- 
self a lien on the property as aforesaid. The declaration then 
stated that, in consideration of plaintiff having paid the said money, 
and having released and conveyed all his interest to A. and H., 
reserving to himself the said lien, defendant undertook and agreed 
to repay him the remainder of the sum so paid by him: Held, on 
demurrer, that the declaration was bad, as it disclosed no conside- 
ration for the defendant’s promise. Kaye v. Dutton, 2 D. & L. 
291. 


3. (Declaration on guarantee—Statement of consideration—De- 


murrer.) A declaration stated that an action was depending at 
the suit of the plaintiffs against D.; that D. was arrested and in 
custody of the sheriff by virtue of a capias duly issued in the 
action by order of a judge, and indorsed for bail for 69/.; that 
costs and charges had been incurred by the plaintiffs in the prose- 
cution of the said action; and that thereupon, in consideration that 
plaintiffs would discharge D. out of custody, the defendant pro- 
mised to pay the plaintiffs the debt, interest and costs in the 
action against D. Averment, that plaintiffs discharged D. Breach, 
non-payment. Plea, that there was not any claim or demand or 
cause of action against D. in respect of which the plaintiffs could 
or were entitled to recover in the action; that plaintiffs, by dis- 
charging D., did not give up or part with any available remedy, 
as the plaintiffs then well knew; that the arrest and proceedings 
were colourable only, and were not commenced for the purpose of 
trying any doubtful or contested question of fact: Held, on special 
demurrer to the plea, that the declaration disclosed a sufficient con- 
sideration; and that the plea was no answer, as it did not show 
that the arrest was fraudulent or illegal, Smith v. Monteith, 2 
D. & L. 358. 


. (Duplicity—Trespass— New assignment—Demurrer.) A decla- 


ration in trespass alleged that the defendants on a certain day as- 
saulted the plaintiff and imprisoned him, and kept and detained 
him so imprisoned for a long time, to wit, for the space of twenty- 
four hours. The defendants pleaded, “as to the said imprisoning 
the plaintiff and keeping and detaining him in prison,” that plain- 
tiff made a disturbance in and outside a church during divine 
service and committed a breach of the peace; and in order to pre- 
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vent such disturbance and preserve the peace, the defendants “ did 
a little imprison the plaintiff, and keep and detain him imprisoned 
for a reasonable time in that behalf, to wit, until he ceased such 
disturbance and breach of the peace, to wit, for the space of two 
hours.” The plaintiff replied de injurid, and also new assigned 
that the defendants imprisoned him after he ceased the disturb- 
ance and breach of the peace: Held, on special demurrer, that the 
replication and new assignment were not double. Worth v. Ter- 
rington, 2 D. & L. 352. 


. (Duplicity— Trover—Replication—Lien under the factors’ act 


—Demurrer.) ‘Trover for certain bales of silk. Plea as to four 
bales, parcel, &c., that D. A. & Co. were the factors of the plain- 
tiffs, and were intrusted by them with certain dock warrants for 
the delivery of the said four bales of silk; that D. A. & Co. had 
applied to the defendant for an advance of money upon the pledge 
of the said four bales of silk; that it was agreed between the de- 
fendant and D. A. & Co., that D. A. & Co. should pledge with 
the defendant the said four bales of silk as a security for the money. 
The plea farther alleged the delivery of the dock warrants, the 
pledging of the said bales of silk, and an advance of money there- 
upon, and so justified the detaining of the goods. Replication, 
that D. A. & Co. were not so intrusted with the said dock war- 
rants, &c., nor did they agree with the defendant for the pledge 
of the said four bales of silk, &c.: Held bad, on special demurrer, 
for duplicity. Bonzi vy. Stewart, 2 D. & L. 258. 


. (Form of action—Money had and received—Open trust—Gene- 


ral issue.) The plaintiff assigned to the defendants by deed a 
debt due to him, upon trust, first, to pay the costs and charges of 
the trust itself; secondly, to pay money due from the plaintiff to a 
banking company, not exceeding 5001.; thirdly, to pay the surplus, 
if any, to the plaintiff’ The defendants having received 758/. 
under this deed, the plaintiff brought the present action for money 
had and received to his use. There was no proof of any account 
stated, nor of the precise amount to which the plaintiff would be 
entitled: Held, first, that money had and received would not lie 
against the defendants, as the trust was still open; secondly, that 
the defendants might avail themselves of the defence that the con- 
tract was by deed, under the general issue. The proper form of 
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action in such a case, is covenant upon the deed; per Cresswell J. 
Edwards vy. Bates, 2 D. & L. 299. 

7. (Immaterial traverse—Partners—Authority of one to bind the | 
rest—Practice—Arrest of judgment.) To an action of indebi- 
tatus assumpsit for money received by the defendants for the use 
of the plaintiffs, and for money due on an account stated, the de- 
fendants pleaded that the plaintiffs were co-partners in trade; that 
the plaintiff Gordon, with the privity of the other plaintiffs, em- 
ployed the defendants to sell certain personal property belonging 
to the plaintiffs as such co-partners, which the defendants agreed 
to do; that at the time of Gordon’s applying to the defendants to 
sell, and also at the time of the sale, and of their making the 
advances thereinafier mentioned, they believed Gordon to be the 
sole owner of the property, and that he had full authority to dis- 
pose of it as his own, they the defendants having no knowledge 
that the other plaintiffs had any interest in it; that after they had 
been so employed to sell the property, and before it was sold, they 
did, at the request of Gordon, advance to him the sums of money 
mentioned in the plea, upon an agreement before made between 
them, that they the defendants might reimburse themselves out of the 
proceeds of the property to be so sold, and that the advances were 
made on the faith of such agreement, and not otherwise ; and that 
they did afterwards sell the said property for Gordon, “ the other 
plaintiffs at the said several times aforesaid suffering and per- 
mitting the said Gordon to deal therewith as his own sole pro- 
perty without objection or interference.” ‘The plea then justified 
the retaining the money to reimburse themselves for such advances 
under that agreement. The plaintiffs, in their replication, tra- 
versed the allegation in italics. After verdict for the plaintiffs for 
the full amount: Held, on motion in arrest of judgment, that the 
traverse was an immaterial one, and that the proper course was 
not to arrest the judgment, but to award a repleader. Gordon v. 
Ellis, 2 D. & L. 308. 

8. (Multifariousness—Replication.) To an action of trover by 
assignees of bankrupts, the defendants pleaded that before the 
bankrupts were possessed of the goods as in the declaration men- 
tioned, they the defendants held and were possessed of them as 
the warehousemen and agents of the persons from whom the 
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bankrupts afterwards purchased them, F. Brothers, under a con- 
tract for payment by bill at four months; that from the time of 
: the purchase, the defendants held them as the warehousemen and 
agents of the bankrupts, that the bill of exchange became due 
before the bankruptcy, that the bankrupts being unable to meet 
it, it was thereupon agreed between them and F. Brothers, in con- 
sideration that the latter would forbear to take proceedings to com- 
pel payment of the bill, and would accept the said goods in satis- 
faction and discharge thereof, that the bankrupts should re-transfer 
and re-deliver the goods to them. The plea then averred that the 
defendants had notice of the premises, and assented to the re- 
delivery to F. Brothers, that before the bankruptcy the goods were 
accordingly re-transferred and re-delivered to them, and were 
accepted by them in satisfaction of the bill of exchange, and that 
all property and interest in the goods vested in and became the 
property in possession of F. Brothers by a re-delivery thereof to 
them by the defendants, by authority of the bankrupts before the 
bankruptcy, and that therefore the defendants refused to deliver 
the goods to the plaintiffs as assignees, which was the conversion 
complained of. Replication, that it was not agreed between the 
bankrupts and F, Brothers as in the plea mentioned, nor were the 
goods re-transferred, re-delivered, or accepted in satisfaction as 
therein alleged, concluding to the country: Held bad, on special 
demurrer, for multifariousness, De Wolf v. Bevan, 13 M. & W. 
160; 2D. & L, 345. 

9. (Repleader.) The rule that a repleader is never awarded in fa- 
vour of that party who makes the first fault in pleading, only holds 
where the immaterial issue is found against the party who made 
the first fault in pleading. Gordon v. Ellis, 2 D. & L. 308. 

10. (Trespass de bonis asportatis—Evxisting tenancy at time of 
distress—Statement of demise—Demurrer.) To trespass de bonis 
asportatis, the defendant pleaded, that before the said time when, 
&c., to wit, on the 25th June, 1843, the defendant being seized 
of a messuage, demised the same to R. for a certain term, to wit, 
a term of three years, commencing from the 24th of June in that 
year, ata certain yearly rent; that before the said time, when, 
&c., and during the said demise and the term thereof granted, to 
wit, on the 25th of December, 1843, a certain sum of the rent 
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aforesaid, for a certain term, to wit, a quarter of a year of the said 
tenancy, ending on the day and year last aforesaid, became due, 
and at the same time, when, &c., remained in arrear; whereupon 
the defendant, at the said time, when, &c., entered and distrained 
for the said arrears of rent: Held, on special demurrer, that the 
plea was bad, for not specifically stating that the tenancy existed 
at the time of the distress. Quere, if the demise were well stated ? 
Drew v. Every, 2 D. & L. 371. 

11. ( Variance.) Assumpsit. ‘The declaration stated, that, in con- 
sideration that plaintiff would let to defendant a certain messuage, 
together with certain household furniture, linen, &c., defendant 
promised plaintiff to use the said messuage in a tenant-like man- 
ner, and take due care of the furniture, linen, &c., and at the ex- 
piration of the term to leave the said household furniture, linen, 
&c., cleaned: Held, that the declaration was supported by proof 
that the furniture was clean at the time that the defendant took 
possession of it, and that he agreed to leave it as he found it. 
Stanley v. Agnew, 12 M. & W, 827. 

12. (Breach of contract—Plaintif(’s unfitness—Demurrer—Gene- 
rality and uncertainty.) The plaintiff declared upon a breach 
of contract, by which the defendant had agreed to allow her 
6001. a year for her maintenance and instruction, until he 
should require her services as a governess of his children. The 
defendant pleaded that he entered into the promise and agreement 
in the belief and on the representation by the plaintiff that she was 
an honest and moral person, and a fit and proper person for the 
said situation ; that before any breach of the promise, the defendant 
discovered that the plaintiff had become and was an immoral and 
dishonest person, and wholly unfit and improper for the said situ- 
ation, and a person whom it would have been very improper and 
wrong for the defendant to employ as governess of his children, and 
that he therefore rescinded the contract and gave her notice thereof: 
Held, upon special demurrer, that the plea was bad, as being too 
general and uncertain. Burgess v. Beaumont, 2 D. & L. 590; 8 
Scott N. R. 668, 

13. (Covenant—Independent substantive allegation—Estoppel— 
Demurrer.) In covenant upon a deed demising the dividends from 
railway shares, on payment of a certain annual rent, the declaration 








DIGEST OF ENGLISH CASES—COMMON LAW. 145 





stated that the plaintiff was possessed of or entitled to certain rail- 
way shares, and then set out the material portions of the deed 
(which also recited that the plaintiff was possessed of the railway 
shares), and the defendant’s covenant to pay the rent, and alleged 
a breach of that covenant. The deed was set out on oyer. The 
defendant pleaded that the plaintiff was not possessed of or entitled 
to the shares: Held, on special demurrer, that the defendant was 
estopped by the deed from pleading the above plea, notwithstanding 
the independent substantive allegation in the declaration that the 
plaintiff was possessed of the shares, and that it was not necessary 
to reply the estoppel, which sufficiently appeared upon the plead- 
ings. Beckett v. Bradley, 2 D. & L. 586. 

14. (Description of estate—Tenant from year to year, or for a term.) 
In 1769, A. being tenant for life of certain premises, demised them 
for forty-six years, to commence on the expiration of a former 
term, expiring in 1785; in 1775, A. died. In 1795, the term granted 
by A. vested by assignment in B., who in that year demised the 
premises to C. for the term of thirty-four years and three quarters. 
In 1812, C. demised them to D. for eighteen years and a quarter, 
wanting ten days: Held, in an action by the personal representa- 
tives of C. against D. for a breach of covenant, in not repairing the 
premises, that the plaintiff was properly described in the declaration 
as being possessed of the residue of the term of thirty-four years 
and three quarters, and of the reversion expectant on the deter- 
mination of the demise to the defendant, for that although after the 
death of A., B. became only tenant from year to year to the re- 
mainderman, yet as he actually continued in possession during the 
remainder of the term granted to him, his interest, and that of his 
underlessee, might be described in pleading either as an estate 
from year to year, or as an estate for the term of years. Oxley v. 
James, 13 M. & W. 209. 

15. (Duplicity.) To assumpsit by indorsee against acceptor of a bill 
of exchange, the defendant pleaded that she delivered the bill to C. 
for a special purpose, and that C., in violation of good faith and 
contrary to the said special purpose, deliyered the bill to the plain- 
tiff; that the plaintiff, at the time of the delivery, had notice of the 
premises, and that there was no consideration for the indorsement to 
the plaintiff: Held bad for duplicity. Leaf v. Robson, 2 D. & L. 646. 
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16. (Judgment recovered— Variance.) Upon issue joined on plea of 
nul tiel record, the declaration stated generally the recovery of a 
judgment; but the record produced showed the judgment to have 
been signed by reason of default in payment of a debt by instal- 
ments, as directed by a judge’s order: Held, no variance. Hopkins 
v. Francis, 2 D. & L. 664. 

17. (Particulars of demand, how construed.) A declaration in debt 
contained a count on a deed of covenant, whereupon 15001. was 
claimed as due for principal and interest, and also a count on an 
account stated; the particulars claimed 1179/. for principal and 
interest due on the covenant set forth in the former count. De- 
fendant pleaded non est factum to the former count, and nunquam 
indebitatus to the latter. Before the trial the former count was 
struck out, but the pleadings and particulars were not altered: 
Held, that under the particulars plaintiff might prove a written 
admission of 11791. being due for principal and interest, and re- 
cover that sum on the account stated. Simmons v. Wood, 5 Q. B. 
170. 

18. (Replication of Statute of Limitations to plea of set-off.) To a 
declaration in assumpsit the defendant pleaded a set-off for 4001., 
alleging that the sum so due to the defendant was to be paid by the 
plaintiff to the defendant on request, and exceeded the damages sus- 
tained by the plaintiff by the non-performance of the promises in 
the declaration mentioned; to which the plaintiff replied, that the 
causes of set-off, so far as they related to 234/., did not nor did 
any of them accrue to the defendant within six years before the 
commencement of the suit, and that the plaintiff was not nor is 
indebted to the defendant in the residue of the said sum of 4001., 
or any part thereof, modo et forma, concluding with prayer of 
judgment. Semble, that the replication was bad in form. Fair- 
thorne v. Donald, 13 M. & W. 424. 

19. (Several pleas.) In case for an injury to the plaintiff’s reversion, 
the first count of the declaration charged that the defendant wrong- 
fully and unjustly, without the leave or license and against the will 
of the plaintiff, pulled down, damaged, spoiled and destroyed a 
chimney and a wall, parcel of the plaintiff’s messuage; the second 
count alleged that the plaintiff’s messuage was an ancient messuage, 
and that certain parts thereof, to wit, certain walls and a certain 
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chimney, parcel thereof, adjoined a messuage of the defendant, and 
in part rested upon and were of right in part supported by parts of 
the defendant’s messuage, and that the defendant wrongfully re- 
moved his messuage without shoring or propping up, or otherwise 
securing or taking other reasonable and proper or any precautions 
to support or secure or shore up the said walls and chimney of the 
plaintiff’s house, so as to prevent the same from giving way, &c., 
whereby the plaintiff’s messuage was injured; and the third count 
charged that the defendant so unskilfully conducted himself in the 
pulling down of his messuage, that divers parts, to wit, certain 
walls and a certain chimney of the plaintiff’s messuage became 
greatly shaken, weakened and injured. The court allowed the 
defendant to plead, first, to the first count not guilty by statute; 
secondly, to the first count, that the plaintiff’s chimney was a pri- 
vate nuisance; thirdly, to the first count, that the plaintiff’s chim- 
ney was a public nuisance; fourthly, to the second and third counts, 
not guilty; fifthly, to the second count, that parts of the plaintiff’s 
messuage were not of right supported by or entitled to be supported 
by the defendant’s messuage; sixthly, to the whole declaration, 
leave and license. Langford v. Woods, 8 Scott N. R. 369. 

20. (Surplusage—Remittitur—Excess—Certainty.) A declaration 
in debt contained a count which set out a deed of covenant, dated 
21st June, 1839, for payment by defendant to plaintiff of 9002. and 
interest at 51. per cent., on 21st June then next. The action was 
commenced and declaration dated in July, 1843. Breach, non-pay- 
ment of the 9002, and interest on 21st June, 1840, and that there 
was due and owing a large sum, to wit, 1200/., whereby an action 
had accrued, &c.: Held good on motion in arrest of judgment; first, 
because it did not appear that only one year’s interest was due on 
21st June, 1840; secondly, because if that did appear, the averment 
that more was due might be rejected as surplusage, or a remittitur 
be entered for the excess. Simmons vy. Wood, 5 Q. B. 170; 1 D. 
& M. 355. 

POWER. (Execution of, where donee of power grants to her hus- 
band.) A marriage settlement, by which certain land was con- 
veyed to the husband for life, remainder to the wife for life, remain- 
der to the children of the marriage as tenants in common in tail, 
contained a power to the wife, in the event of her surviving her 
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husband, to lease by indenture under her hand and seal for any 
term not exceeding twenty-one years in possession, so that the best 
annual rent should be reserved, and that none of the lessees should 
be dispunishable of waste by any express words to be therein con- 
tained, and so as in every of the said leases there should be con- 
tained a clause of re-entry for non-payment of rent, and that the 
lessees should seal and deliver a counterpart thereof. The wife 
survived her husband, and married the defendant, and after the 
marriage demised to him, by indenture under her hand and seal, 
at a rent assumed to be the best annual rent, the property com- 
prised in the settlement, to hold for fourteen years, from the 14th 
of October, 1834, if the lessee should so long live, and a counter- 
part was executed by the defendant: Held, that this was not a valid 
execution of the power as against the tenants in tail in remainder, 
because a power coupled with an interest requires a bargain between 
independent persons. Doe d. Hartridge v. Gilbert, 1 D. & M. 
429. 

PRESCRIPTION. (Statute—Plea not alleging enjoyment “as of 
right.”) A plea in trespass, alleging that defendant and all other 
prior occupiers of a certain tenement, for twenty years next before 
the commencement of the suit, have had, used and actually enjoyed 
without interruption, and of right ought to have had, used and 

. actually enjoyed, &c. a way through the locus in quo: Held, bad 
after verdict, as the actual enjoyment was not alleged to have been 
had under the right claimed, and the enjoyment, therefore, was not 
shown to be “as of right,” according to stat. 2 & 3 Will. 4, c. 71, 
s. 5. Holford vy. Hankinson, 1 D. & M. 473. 

2. (To take clay toany amount.) A plea in trespass, justifying under 
a claim, that defendant, as occupier of a brick kiln, and ali the 
occupiers for the time being of the kiln for thirty years next before 
the commencement of the suit, had a right to and did take away 
from the plaintiff’s close in every year, and at all times of the 
year, so much clay as was at any time’ required by him and them 
for the purpose of making bricks: Held bad on motion non obstante 
veredicto, as the claim was an indefinite claim to all the clay of the 
close. Clayton v. Corby, 1 D. & M. 449. 

PROMISSORY NOTE. (Guarantee for payment of—WNotice of 
dishonour.) A party who guarantees the payment of a promis- 
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sory note, if it be not paid at maturity by the maker, is not enti- 
tled to notice of the dishonour of the note. Walton v. Mascall, 
13 M. & W. 72. 

( Pleading—Action against surety— Traverse of request to pay 
—Demurrer.) A declaration stated that one J. was indebted to 
the plaintiff in 177. 11s., and thereupon, in consideration that the 
plaintiff would, for and on account of the said sum, accept the 
joint and several promissory note of J. and one E. for payment of 
171. 11s., six months after date, and would thereby give time to 
J. for payment of the said debt, the defendant promised to pay the 
sum of 171. 11s. if the said promissory note were not duly hon- 
oured and paid. {[t then averred the acceptance of the note and 
the non-payment of it when due, although the said J. and E. were 
afterwards requested so to do; and notice of the promise to the 
defendant; and alleged for breach the non-payment of 171. 11s. 
by the defendant. ‘The plea traversed the request to J. and E. 
Held, on demurrer, that the plea was bad. Jb., 2 D. & L. 410. 


. (Pleading—Liability of surety.) Assumpsit by payee against 


maker of a promissory note: plea, that the note was made and 
delivered to the plaintiff by the defendant jointly with and as surety 
for J. S. for securing the repayment of a loan to J. S. of 201. by 
a friendly society; that the said loan was made in the ordinary 
way of business of the society, and not otherwise; and that accord- 
ing to the rules of the society, the said loan was to be repaid by 
J. 8. by weekly instalments of 8s., and discount at the rate of 2s. 
in the pound, and no more, was to be charged for the forbearance 
of the money, to be deducted from the 201. at the time of its ad- 
vance, and that the society wrongfully and fraudulently, contrary 
to its rules, and without the defendant’s consent, deducted a larger 
sum as discount than 2s, in the pound: Held bad on special de- 
murrer. ‘Brown vy. Wilkinson, 13 M. & W. 14, 


. (What is a promissory note.) A note was made in the following 


form:—*On demand, I promise to pay W. 8S. 501. in considera- 

tion of foregoing and forbearing an action in the Q. B, for damages 

ascertained by consent to amount to that sum, by reason of the 

injury sustained by his wife in respect of my liability for non-repair 

of a footway:” Held, that the instrumment appeared to be made 
13* 
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on an executed consideration, and was a valid promissory note. 
Shenton v. James, 5 Q. B. 199; 1 D. & M. 331. 


REPLEVIN. (Evidence—Competent witness.) In replevin the 


defendants made cognizance, first, as bailiffs of A. and B., 
secondly, as bailiffs of A.: Held, that B. was not a competent 
witness for the defendant to sustain the second cognizance, though 
the defendants gave no evidence to sustain the first cognizance, 
and offered to abandon it. Girdlestone v. M’Gowran, 1 Car. & 
K. 702. 


2. (Non tenuit and riens in arrear to action by lessor, where rent 


claimed by mortgagee.) Where the lessor of premises at a rent 
payable quarterly had given a written authority to a mortgagee to 
receive rent from the lessee, and the mortgagee had given notice 
to the lessee to pay such rent to no one but him, and the lessee 
had paid the mortgagee such rent from time to time, and there was 
still an arrear of interest due from lessor on the mortgage: Held, 
that these facts furnished no defence under non tenuit and riens in 
arrear, pleaded by the lessee to an avowry of the lessor in respect 
of a quarter’s rent which the lessee had not paid to any one. 
Wheeler v. Branscombe, 1 D. & M. 406. 


SALE. (Contract for—Rescinding—Property not vesting—Exe- 


3. 


cution.) The plaintiff let to D. a house and the furniture therein 
for six months; during that period the plaintiff and D. entered into 
a written contract, whereby the plaintiff agreed to sell the house 
and furniture to D., the purchase-money to be paid on the com- 
pletion of a good title by the plaintiff: before the completion of a 
good title, the contract was rescinded by consent of both parties: 
Held, that under this contract, the furniture never vested in D. as 
his property, and therefore could not be taken under an execution 
against him. anyon v. Toogood, 13 M. & W. 27. 

(Action for goods bargained and sold, when maintainable 
—Sale at an auction—Title of vendor.) A purchaser at an 
auction can, before payment, make a complete bargain and sale of 
the article which he has bought, to a third party, so as to maintain 
an action for goods bargained and sold. Scott v. England, 2 D. 
& L. 520. 

( Assumpsit—Uselessness of chattel when no defence to an action 
for the price.) Where defendant orders of plaintiff a machine, 
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previously known and ascertained, for which plaintiff had a patent, 
it is no answer to an action for the price of the machine, that it did 
not answer the purpose specified in the patent, although it is not 
shown that the defendant had had previous opportunities of exer- 
cising his judgment as to the usefulness of the machine. Oliphant 
v. Bayley, 1 D. & M. 373. 

(Stoppage in transitu.) The declaration stated that the defend- 
ants sold to the plaintiffs a certain quantity of wheat at a certain 
price; that the defendants, by order of the plaintiffs, shipped the 
same on board a certain vessel to be carried to Maidstone, for the 
account and at the risk of the plaintiffs, there to be delivered to the 
plaintiffs; that the defendants parted with the possession of the 
wheat, and delivered the same out of their possession to the master 
of the vessel, who received the same, and had the possession 
thereof for the purposes last aforesaid; that the master signed a 
bill of lading to deliver the said wheat to the order of the defend- 
ants, and that the defendants indorsed such bill of lading to the 
plaintiffs, and signed an invoice of the wheat, and sent the invoice 
and bill of lading so indorsed to the plaintiffs in a letter, requiring 
them to remit the amount of the invoice and the charges of insu- 
rance in course; which letter, with the invoice and bill of lading so 
indorsed, were received by the plaintiffs; and the declaration then 
assigned as a breach of the contract, that the plaintiffs being the 
holders of the bi!l of lading, and not being bankrupts or insolvents, 
but being lawfully entitled to have the wheat delivered to them, the 
defendants, without the license and against the will of the plaintiffs, 
revoked and rescinded the sale, and caused the wheat to be stopped 
in its passage to the plaintiffs, and forthwith upon such stoppage, 
and without giving notice of their intention, hindered the wheat 
from being delivered to them, &c. The defendants pleaded 
(amongst other pleas) that the plaintiffs bought and the defendants 
sold the wheat upon the terms and conditions for the payment 
thereof as follows, namely, that the payment thereof should be 
made by a banker’s draft on London, at two months date, to be 
remitted by the plaintiffs to the defendants upon receipt by the 
plaintiffs of the invoice and bill of lading; that the plaintiffs re- 
ceived the invoice and bill of lading, but did not, on such receipt 
thereof, remit or offer to remit to the defendants any banker’s 
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draft on London for the payment of the price, but failed and ne- 
glected so to do, contrary to their said agreement, whereupon the 
defendants caused the wheat to be stopped, and prevented the same 
from being delivered to the plaintiffs as they lawfully might: 
Held—reversing the judgment of the court of common pleas—that 
by the delivery of the wheat to the master of the vessel, for the 
account and at the risk of the plaintiffs, and the transmission of the 
bill of lading indorsed to them, the defendants had so parted with 
the property and right of possession of the wheat as to disentitle 
them to intercept the delivery for default of the plaintiffs in the 
performance of their part of the contract by not remitting the 
banker’s draft. Wilmshurst v. Bowker, 8 Scott N. R. 571. 

( Vendor and purchaser—Title to leaseholds.) By particulars of 
sale the property to be sold was described as comprising a long 
established farrier’s shop, and a dwelling-house with various 
rooms and offices over, for many years occupied by the present 
respectable tenant under a twenty-one year’s lease, nine of which 
will be unexpired at Lady-day, 1843, at a rent per annum of 481., 
the tenant paying the sewer and all other rates, and held by lease 
for a term of sixty-four years, at a ground rent of 8/. 8s.” By the 
abstract delivered to the purchaser, it appeared that one Burton, 
by indenture of the 30th of September, 1817, demised the premises 
in question to the defendant for eighty-nine years, less twenty-one 
days, from Michaelmas, 1817, with various covenants to be per- 
formed by the defendant, his heirs and assigns; that the defendant, 
on the 25th of March, 1820, mortgaged the premises for the resi- 
due of the term, to secure 4871, interest, to Scott and George Aus- 
tin; and that, by indenture of the 2d of April, 1831, the defendant 
demised the premises to one Gosden for twenty-one years, less 
eight days, at the yearly rent of 48/., with covenants on the part 
of Gosden similar to those entered into by the defendant in the 
indenture of the 30th of September, 1817. Upon a special case 
stating the facts for the opinion of the court, it appeared that the 
mortgagees were willing to execute any conveyance that might be 
requisite for the purpose of making a good title to the purchaser : 
Held, that under these circumstances, the vendor was in a situation 
to make a good title to the premises sold; the lease to Gosden, 
though originally a lease by estoppel only, being by the concur- 
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rence of the mortgagees turned into a lease in interest. Webb v. 
Austin, 8 Scott N. R. 419. 

SHIP. (Bill of lading—Effect of indorsement and delivery of— 
Factors’ Act.) The delivery of a bill of lading indorsed puts it 
in the power of the indorsee to transfer the property to a bona fide 
purchaser for a valuable consideration, and deprives the original 
owner of any right of stoppage in transitu; but as between the ori- 
ginal parties, the consignor and consignee, the question whether the 
property passed will depend upon what the real contract was. J. 
and T’. Lloyd, of Leghorn, shipped, pursuant to an order from 
Hunter & Co., merchants in London, a cargo of beans in sacks, 
per the ship Agnes. . Advice of the shipment was sent by J. and 
T. Lloyd to Hunter & Co. through the plaintiff (through whom the 
order for the beans had been given), together with an invoice and a 
bill of lading for 3932 sacks of beans, making the same deliverable 
to the order of the shippers, and by them indorsed in blank; and 
also two bills of exchange drawn by them upon Hunter & Co., the 
one for 5391. 9s. 1d., the other for 3171. 14s. 6d.; the shipment 
exceeded the order given by Hunter & Co. by the amount of the 
lesser bill. The plaintiff, who was the London agent of J. and T. 
Lloyd, called upon Hunter & Co. to accept the bills, but they ac- 
cepted only the larger bill, giving the plaintiff a letter acknow- 
ledging a portion of the cargo equal in value to the lesser bill 
(which the plaintiff had accepted and paid at maturity) to be his, 
and at the same time a delivery order addressed to the captain of 
the Agnes, requesting him to deliver to the bearer 14423 sacks of 
beans, ex Agnes. The plaintiff thereupon handed the bill of lading 
of the whole cargo to Hunter & Co. Before the arrival of the 
beans the plaintiff sold the 14423 sacks to one Thomas, to whom 
he gave Hunter & Co.’s letter and delivery order. ‘Thomas after- 
wards obtained from the defendant an advance of 10001. upon the 
security of two bills of lading of two cargoes of oats, and the letter 
and delivery order for the beans signed by Hunter & Co., at the 
same time explaining to the defendant that Hunter & Co. held the 
bill of lading for the entire cargo of the beans. Before the arrival 
of the Agnes, and before Thomas’s acceptance became due, he 
stopped payment, and a fiat of bankruptcy afterwards issued 
against him. On the arrival of the Agnes, viz. on the 2d July, 
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1841, the plaintiff gave notice to the captain not to deliver the 
beans to the order of Hunter & Co. That portion of the cargo 
which belonged to Hunter & Co. was delivered to them; the 
remainder was delivered to the defendant under an indemnity, 
Hunter & Co. having, after the receipt of their own portion of the 
beans, indorsed on the bill of lading the following memorandum— 
“the remainder are to be delivered to the holder of an order for 
1442# sacks of beans, signed by us, and dated London, 1841.” 
After the delivery to Hunter & Co. of their portion of the cargo, 
and before the delivery of the residue to the defendant, the plaintiff 
again demanded such residue of the captain, tendering him the 
freight and charges due in respect thereof. Held, that on the de- 
livery to Hunter & Co. of their share of the beans, the property 
in the residue of the cargo vested in the plaintiff, who was entitled 
| to maintain trover for its subsequent conversion, provided he had 
the right to stop the beans in transitu, and had duly exercised that 
right; and that, under the circumstances above disclosed, he had 
such right, and had duly exercised it, though at the time of the 
stoppage the property in the beans had not vested in him, but only 
an interest in and right to receive a certain portion of the cargo, 
to be afterwards ascertained. And held, that the agreement be- 
tween the plaintiff and Thomas, coupled with the delivery order 
signed by the indorsers of the bill of lading and the subsequent 
transfer of the rights of Thomas to the defendant for a valuable 
consideration, did not put an end to the right of stoppage in transitu. 
| Held also, that Thomas was not a person intrusted with a delivery 
order within the meaning of the 6 Geo. 4, c. 94, s. 92. Jenkyns 
| v. Usborne, 8 Scott N. R. 505. 

| : 2. (Charter-party— Delay in sailing, how far a defence to an action 
| for freight.) A declaration on a charter-party stated that it was 
agreed between the plaintiff and the defendants, that the plaintiff’s 
| ship should load from the agents of the defendants at Nantes a full 
cargo of wheat, and deiiver the same at London on being paid 
freight; that the ship went to Nantes, and that defendants refused 
| to load a cargo. Plea, that the charter-party was entered into at 
i London while the ship was at London, and that the plaintiff without 
defendants’ consent sailed from London to Newcastle, and thence 
to other places than Nantes, by which the ship did not arrive at 
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Nantes “ within a reasonable and proper time in that behalf,” but 
‘‘a long and unreasonable time, to wit, thirty-eight days after she 
would have arrived at Nantes according to the usual length of the 
voyage, if she had sailed direct.” Held, on special demurrer, that 
the plea was bad, as it did not appear that defendants had in con- 
sequence of the delay lost the benefit of the voyage. Clipsham v. 
Vertue, 1 D. & M. 343. 


. (Charter-party—Duty of captain on breach of.) By a charter- 


party it was stipulated that a ship should proceed to Limerick with 
her then present cargo, and there take a cargo of oats for London 
at a freight of 2s. 8d. a quarter, six days being allowed for load- 
ing at Limerick; before the expiration of the six days, the freight- 
er’s agent offered the captain a cargo at 2s. 6d., and said that the 
freighter’s broker would pay the difference; the captain refused to 
take anything not according to the terms of the charter-party. 
Held, that as the contract had not then been broken by the de- 
fendant, the captain was not bound to accept this offer, but that if 
the contract had been broken by the freighter not putting any cargo 
on board within the six days, it would have been the captain’s 
duty to have taken a cargo at the most he could get, so that the 
damages to be paid by the freighter should be reduced as much 
as possible. Harries vy. Edmonds, 1 Car. & K. 686, 


. (Freight—Construction of contract to procure.) The defendants, 


ship brokers, engaged for a certain commission to procure for the 
plaintiff’s ship a full cargo for Sydney, “the rates of freight for 
which would average 40s. per ton, and at least nine cabin passen- 
gers, passage money average 751.” In an action for a breach of 
this agreement: Held, that the words cargo and freight in their 
natural and ordinary meaning, referred to goods only, and conse- 
quently that the defendants were not at liberty to add to the freight 
the passage money received from steerage passengers (deducting 
for their diet, and the space occupied by them), in order to make 
up the stipulated average of 40s. per ton. Lewis v. Marshall, 8 
Scott N. R. 477. 


. (Freight, liability to.) A cargo of rice shipped at Batavia was 


by the bill of lading to be delivered at Rotterdam to the plaintiff, 
he paying freight for the same. ‘The vessel having encountered a 
hurricane, was compelled to put into the Mauritius, where the rice 
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having been found to be damaged and in a state of rapid putrefac- 
| tion, was of necessity sold by the master, who acted bona fide, but 
without the knowledge of either the shipper or shipowner. Held, 
under the above circumstances, that no freight was due either for ) 
the whole voyage, or pro rata itineris. Vlierboom vy. Chapman, 
13 M. & W. 230. 
6. (Insurance—Pleading— Omission of sea-worthiness—Statement 
of loss.) In assumpsit against the underwriters of a policy of in- 
surance for a total loss, the declaration stated that the defendants 
agreed that the ship should be considered and was thereby allowed 
to be seaworthy in her hull, tackle, and materials for the voyage, 
the insured declaring that to the best of their belief, and according 
to their knowledge and information, the ship at the time of the in- 
surance was in all respects seaworthy for the voyage. It then 
alleged the effecting of the policy, and that the vessel during her 
voyage, by stormy winds and tempestuous weather, and by the 
force and violence of the winds and waves, became leaky, strained, 
riven, and damaged, insomuch that by means thereof it became 
necessary for her preservation for her to sail to the nearest port } 
of safety, to wit, the harbour of G., that on her arrival at Gam- 
bia she was unfit to prosecute her voyage without being repaired 
and refitted, that she was found to be unseaworthy, and unfit to 
prosecute her voyage unless great repairs were done upon her, 
that such repairs could not be done at G., that it was not possible 
to obiain any repairs sufficient to enable her to proceed on her 
voyage, or to proceed to any other port to be repaired, that it be- 
came expedient and necessary to abandon the voyage, and to sell 
the ship, and that the ship was sold, by means of which said pre- 
mises the voyage was not performed, and that the vessel was 
wholly lost to the plaintiff. Held, that whether the loss of the ves- 
sel was occasioned by unseaworthiness or by perils of the sea, the 
defendants were bound by their admission, and could not dispute 
the seaworthiness. Held also, on motion in arrest of judgment, 
| that it sufficiently appeared that the loss of the vessel was occa- 
| sioned by the perils insured against. Parfitt v. Thompson, 13 | 
| M. & W. 392. 
| STATUTE OF LIMITATIONS. (Stat. 2 & 3 Will. 4, c. 27, ss. 
| 8, 14—Proof of payment of rent by acknowledgment of party | 
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through whom party in possession claims.) Lessor of plaintiff in 
ejectment proved a conveyance of the land to himself fifly years 
before the action brought; he had not occupied, but a person 
who had occupied proved payment of rent by himself to lessor of 
plaintiff within thirty-three years of the action brought, at which 
time H. came into occupation. No lease to H. was shown. It 
was proved that, within twenty years before action brought, H., 
being in possession, declared that he was then paying rent to the 
lessor of the plaintiff, and that afterwards, and before action 
brought, defendant had said that he was tenant to H. H. died be- 
fore the trial: Held, that plaintiff was not barred by stat. 3 & 4 
Will. 4, c. 27, s. 2, payment of rent being duly proved by H.’s 
admission, so as to satisfy sect. 8, and defendant being bound by 
the evidence, which was good as against H.; and that sect. 14, 
which requires acknowledgments of title to be in writing, was in- 
applicable to this case. Doe d. Spencer v. Beckett, 4 Q. B. 601. 


TROVER. (Conversion.) A horse of the plaintiff was confined in 


io 


the farm-yard of the defendant, at which he did not reside, and 
the defendant’s farm bailiff, who resided at this farm, directed the 
horse to be sold at a neighbouring market. Whether in trover 
this is evidence of a conversion by the defendant, gquere. Machell 
v. Ellis, 1 Car. & K. 682. 

(When maintainable—Stolen books.) Books were stolen from 
A., which were afterwards bought by B., who did not know that 
they were stolen: Held, that A. might maintain trover for them 
against B., although A. had taken no steps towards bringing the 
thief to justice. White v. Spettigue, 1 Car. & K. 673. 


USE AND OCCUPATION. (Where not maintainable.) The de- 


fendant and another person conveyed to the plaintiff an undivided 
moiety of several houses, of which they were seised as devisees in 
trust; of one of these houses the defendant had long before been 
in possession, and continued to occupy it after the conveyance: 
Held, that such an occupation did not of itself entitle the plaintiff 
to sue him for use and occupation. Tew v. Jones, 13 M. & W. 12. 


VENDOR AND PURCHASER. (Right of purchaser to profits.) 


The plaintiff, on the 26th of April, 1843, agreed to purchase the 
manor of S. from the defendant, and to complete the purchase ac- 
cording to certain conditions of sale, and upon the purchase taking 
VOL. VI. 14 
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place, agreed to sign an agreement for payment of the purchase 
money on or before the 24th of July, 1843. It was also agreed, 
that on the completion of the purchase, the purchaser should be 
entitled to the rents and profits of such parts of the estate as were 
let from the 24th of June, 1843. ‘The day of completing the pur- 
chase was, for the convenience of the purchaser, altered fiom the 
24th of June to the 24th of July. A tenant of certain copyhold 
premises, parcel of the manor of S., having died seised thereof in 
1836, the admittance of the parties entitled to be admitted was 
postponed from time to time at their request, and did not take 
place till the 1st July, 1843; and in December of the same year, 
the fine was paid to the defendant. ‘The conveyance of the manor 
to the plaintiff was executed by the vendor in August, 18438, and 
the purchase-money was paid in the following September. An 
action for money had and received having been brought by the 
purchaser against the vendor, to recover the fine: Held, that the 
plaintiff was not entitled torecover. Earl of Hardwicke v. Lord 
Sandys, 12 M. & W. 761. 


2. (Variance between bought and sold notes, effect of —Leave and 


license—Debt—Detinue.) Declaration: detinue of goods, and an 
indebitatus count in debt for goods sold and delivered. Pleas as to 
the detinue, non detinent; plaintiffs not possessed; leave and 
license: as to the debt, never indebted; payment afier cause of 
action accrued, and receipt of a bill in satisfaction after cause of 
action accrued. Issues thereon. It was proved that F.,a broker, 
being authorized by plaintils to ofler for sale goods of theirs in 
dock, reported to them an offer from defendants, which plaintiffs 
agreed to, if for cash with the usual prompt, which meant in the par- 
ticular trade cash on delivery at the end of two months, subject to a 
discount on earlier delivery. F., acting as broker for both parties, 
sold the goods to defendants without disclosing plaintifis’ names, 
and delivered to plaintiffs a sold note, stating the contract as 
‘¢ prompt two months ;” whereupon plaintiffs indorsed and deliver- 
ed to F. the’ delivery warrant. F. afierwards gave defendants a 
bought note, stating the contract “ prompt-bill at two months,” 
and handed to them the delivery warrants, under which they ob- 
tained the goods ; he at the same time drew on them a two months 
bill for the amount, which they accepted and paid when due. F. 
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negotiated the bill, and appropriated the proceeds to his own use. 
Plaintiffs, on the expiration of the prompt, and after payment of 
the bill, being then ignorant both of the variance between the 
notes and the payment by bill, applied to defendants for payment, 
which was refused. Plaintifis made no specific demand of the 
goods. Verdict for defendants: Held, on rule to enter verdict for 
plaintiffs, that the variance between the bought and sold notes being 
material, there was no contract; that the delivery by plaintiffs 
being on the supposition that there was a binding contract on the 
terms of the sold note, did not make out the plea of leave and 
license, and that plaintiffs were entitled to a verdict on all the 
issues on the count in detinue; also, that defendants were entitled 
to a verdict on the plea of nunquam indebitatus to the contract in 
debt, no contract having existed, but that they must fail on the 
other pleas to that count, as those pleas assumed the existence of 
the contract. Gregson v. Ruck, 4 Q. B. 737. 

WILL. (Contingent devise.) A testator being seised of certain lands 
in fee, devised the same to his wife till his son John should attain 
the age of twenty-five years, and in case he should attain that age, 
and he the testator should have other children living at the time 
of his death, he devised his lands to trustees for the term of 1000 
years, and after the expiration or sooner determination of that 
term to his said son John for life, and after his decease to the use 
of the first son of the body of his son John in tail male, remainder 
in tail male to the second, third and other sons of his son John, 
remainder to his daughters in tail, with remainders over. The 
will then stated that the term was limited for the purpose of rais- 
ing 50001. as portions for other children than the eldest that he 
might leave at his death, and that if all his children, except the 
eldest, should die before the ages of twenty-five and twenty-one 
years, the sum of 50001. should not be raised, but should cease 
for the benefit of the person next in reversion or remainder expect- 
ant on the said term of 1000 years, provided that in case the tes- 
tator should have no such younger child or children, or they 
should die before the age of twenty-five or twenty-one years, the 
said term of 1000 years should cease, determine and be utterly 
void to all intents and purpose. The testator died, leaving his 
eldest and only son John him surviving, who attained the age of 
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twenty-five years after his father’s death, and died in 1830, leav- 
ing one son only, the present plaintiff. ‘The question being, whe- 
ther under this will the plaintiff became entitled to the lands as 
tenant in tail: Held, that the whole of the devise was not contin- 
gent on the event of the testator leaving another child besides his 
son John, but that the contingency was only meant to apply to 
such subsequent trusts and limitations as depended for their exist- 
ence upon the happening of the event in question, and therefore 
that the plaintiff took the lands as tenant in tail. Quicke v. Leach, 
13 M. & W. 218. 

2. (Devise—Remainder, contingent or vested—Recovery.) S. being 
seised in fee of lands, devised them to her two grandsons ‘T. and 
W. during their natural lives in equal moieties, and after their de- 
cease, the moiety of T. * to such child or children as he shall hap- 
pen to leave, lawful issue, at the time of his decease, and to their, 
her or his heirs and assigns for ever, to take in equal shares if 
more than one;” with a similar limitation as to W.’s moiety. In 
case either T. or W. should “happen to depart this life without 
lawful issue,” S. gave the moiety of the grandson so departing to 
the survivor and to her other grandson J., during their lives, * and 
after their decease the same to go to their lawful issue in equal 
moieties and shares, and to their such lawful issue’s heirs and 
assigns for ever;” and in case it should happen that both T. and 
W. should depart this life and neither of them should leave any 
lawful issue, S. gave the whole to J. for life, “‘and afier his de- 
cease to such child or children as he shall leave, lawful issue, at 

the time of his decease, and to their, his or her heirs and assigns 

1 for ever, to take in equal shares, if more than one.” In case it 
should happen that all three, T., W. and J., “shall depart this 

« life without lawful issue, or if they or any of them shall leave law- 

| ful issue, and such issue shall depart this life under the age of 

twenty-one years and without lawful issue,” then S. gave the whole 

to her sisters E. and A., and their heirs and assigns for ever, as 
tenants in common. T. and W., the grandsons, both survived S. 

After S.’s death, and before the death of T. or W., a daughter of 

T. was born, who survived him. After her birth, T. and W. suf- 

fered a recovery: Held, that the daughter on her birth took a 

| vested remainder, liable only to open and let in the interests of 
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afterborn children, which remainder was not therefore barred by 
the recovery. Doe d. Bills v. Hopkinson, 5 Q. B. 223. 

WORK AND LABOUR. (Set-off for materials.) The plaintiffs 
contracted in writing to do certain work for the defendant and find 
the materials for it for a fixed sum. The defendant afterwards 
supplied a portion of the materials, which the plaintiffs accepted 
and used up in the work. In an action for the work done by the 
plaintitis, held, that the defendant was entitled to deduct from the 
damages the value of the materials supplied by him, without plead- 
ing a set-off. Newton vy. Foster, 12 M. & W. 772. 


HOUSE OF LORDS. 


{Selections from 10 Clark and Finnelly, Parts 3 and 4, and 11 Clark and Finnelly, 
Parts 1 and 2.] 


CARRIER. (Responsibility for loss by fire.) A carrier by sea, 
under a bill of lading of goods “ to be delivered in the like good 
order, &c., at the port of, &c., unto Mr. 
ing for the said goods freight and charges as per margin, with 
primage and average accustomed,” is not entitled immediately on 
the arrival of the vessel, and without notice to the owner, to land 
the goods; and if he should land them, and they should be des- 
troyed, he will be answerable to the owner for the loss. Bourne 
v. Gatliff, 11 C. & F. 45. 

CHARITY. (Failure of ohject—Substitute—Cy pres.) A testa- 
tor gave the residue of his estate to an incorporated company in 
the city of London, upon trust to apply one moiety of the income 
to the redemption of British slaves in Turkey or Barbary ; one- 
fourth part to the support of charity schools in the city and sub- 
urbs of London, where the education is according to the church of 
England, not giving to any one above 201. a year; and in conside- 
ration of the company’s care and pains in the execution of his will, 
out of the remaining fourth part to pay 102. a year to such minis- 
ter of the church of England as should from time to time officiate 
in their hospital, and the rest to necessitated decayed freemen of 
the company, their widows and children, not exceeding 101. a 
year to any family. And the testator positively forbade his trus- 
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tees to diminish the capital by giving away any part of it, or to 
apply the income to any use or uses but those mentioned in his 
‘will. The income of a moiety of the residue having for several 
years been suffered to accumulate, in consequence of there being 
no British slaves in Turkey or Barbary, an information was filed 
for the administration of the charity estate, including the accumu- 
lations of that moiety ; and it appearing that there were no such 
British slaves to be redeemed, and no other object having been 
suggested which, in the opinion of the court, bore any resemblance 
to the redemption of such slaves, it was declared that, after setting 
apart a certain sum out of that moiety and its accumulations, to 
provide a fund for the redemption of any British subjects who might 
hereafter be held in slavery in Turkey or Barbary, the income of 
the surplus of that moiety and its accumulations ought to be ap- 
plied in supporting and assisting charity schools in England and 
Wales, where the education was according to the church of Eng- 
land, but not to an amount of more than 201. a year to any one 
school: the lords, affirming that declaration, agreed that the in- 
come of the moiety could not be applied to any other purpose 
more in conformity with the testator’s intentions, and with the ob- 
ject of the charity that failed. The Ironmongers’ Company v. 
The Attorney-General, 10 C, & F. 908. 

EVIDENCE. (Attested copy of a deed.) An old attested copy of 
a deed of settlement, produced from the proper custody, was re- 
ceived, after proof of unsuccessful searches for the original, and 
that the possession of the estates comprised in the settlement went 
with it. The Fitzwalter peerage, 10 C. & F. 946. 

- (Copy of a will.) A copy of a will, produced from the preroga- 

tive office, was received, after proof of unsuccessful searches for 

the original, and that the practice in the office at the time of the date 
of the will was to give out the original wills after taking copies. 

S.C. ib. 

(Declarations—Entry in prayer book.) In aclaim of peerage, 
where the question was whether the deceased peer, the father of 
the claimant, had been married or not, a prayer book, found after 
the death of the claimant’s mother among her papers, was received, 
and an entry made in her handwriting, declaring the fact of the 
marriage, read from it, not as conclusively proving that fact, but as 


- 
~ 
. 


. 
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1) 


a declaration of it made by one of the parties at the time. The 
Sussex peerage, 11 C. & F. 85. 


. (Declarations ina will.) A will of the deceased peer, made many 


years before his death, declaring, and in the most solemn form, his 
marriage, and the legitimacy of his son (the claimant of the peer- 
age), was proposed to be read as a declaration made by one of the 
parties; but it was rejected, because the date, and certain expres- 
sions in it, showed it to have been written after a suit to annul a 
marriage of the deceased peer had been instituted by his father, and 
because there was nothing to show that that marriage was not the 
very marriage in question. S.C. ib. 


. (Declarations of a clergyman as toamarriage.) The declara- 


tions of a deceased clergyman to his son, to the effect that he had 
celebrated a marriage between the deceased peer and his alleged 
wife, are uot receivable in evidence as the declarations of a deceased 
party made against his own interest, such interest not being an in- 
terest of a pecuniary nature. S. C. ib. 


. (Declarations—Interest of the party making.) The law does 


not recognise the apprehension of possible danger of a prosecution 
as creating an interest which can bring these declarations within 
the rule in favour of their admissibility in evidence, upon the ground 
of their being declarations made against the interest of the party 
making them. S. C. ib. 


. (Foreign law—Official or professional witness.) A professional 


or official witness, giving evidence as to foreign law, may refer to 
foreign law books to refresh his memory, or to correct or confirm 
his opinion; but the law itself must be taken from his evidence. 
S.C. ib. 


. (Same.) A Roman catholic bishop, holding the office of coadjutor 


to a vicar apostolic in this country, is, in virtue of that office, to be 
considered as a person skilled in the matrimonial law of Rome, and 
therefore admissible as a witness to prove that law. S. C. ib. 


9. (Residuary fund—Issue—New triul—Pedigree.) The residuary 


estate of a testator, who died in 1785, was paid into the exchequer 
in 1794, under a decree in an administration suit, establishing the 
right of the crown thereto, for want of heirs or next of kin of the 
testator. Parties claiming title to the fund in both characters in 
1825, were permitted to go before the master, for the purpose of 
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making out their claim. In support of their title they produced a 

narrative in the handwriting of G. T. (found in his repositories at 

his death in 1792, not made public in his lifetime), containing a 

genealogical account of his family, of which it represented the tes- 
tator to have been a member: it purported to be founded chiefly 

on hearsay, and not to be perfect, and it was erroneous in many | 
particulars. ‘The testator, in his will, declared that he had no 

living relation, and that J. T., to whom he left a legacy, was not 

a relation. The narrative was admitted in evidence upon the trial 

of an issue, directed by the court of chancery, to ascertain whether 

the claimants were next of kin of the testator. The verdict being 

against them, the court refused a new trial: The house of lords 

affirmed that judgment, and disposed of the claimants’ case on the 

merits, on the ground that they had no material new evidence to 

give, and that the narrative, taken in conjunction with the testa- 

tor’s will, negatived their title. Que@re, whether the narrative was 

legally admissible in evidence in courts of equity. Robson v. The 
Attorney-General, 10 C. & F. 471. 

‘10. (Written contract—Evidence to explain.) Evidence of former | 
transactions between the same parties can be received for the pur- 
pose of explaining the meaning of the terms used in their written 
contract. Bourne v. Gatliff, 11 C. & F, 45. 

MARRIAGE. (Canon law—Practice.) A.,a member of the estab- 
lished church in Ireland, went, accompanied by B., a presbyterian, 
to the house of C., a regularly placed minister of the presbyterians 
of the parish where C, resided, and there entered into a present 
contract of marriage with the said B.; the minister performing a 
religious ceremony between them, according to the rites of the 
presbyterian church. A. and B. lived together for some time as 
man and wife; A.alterwards, B. being still alive, married another 
person in a parish church in England. Quere, whether the first 
contract thus entered into was sufficiently a marriage to support 
an indictment against A. for bigamy? The lord chancellor, lord 
Cottenham, and lord Abinger, held that it was not; lord Brough- 
am, lord Denman, and lord Campbell, held that it was: The 
lords being thus divided, the rule “ semper presumitur pro negante” 
applied, and judgment was given for defendant in error. The Queen 
v. Millis, 10 C. & F.534. 
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PLEADING. (Broker—Action on the case—Tort or contract.) In 
ease the declaration alleged that A. employed B. as a broker, to 
sell and deliver oil, on the terms contained in such contracts of sale 

as should be made with persons who should become purchasers 
thereof, for reasonable commission to B.; that B. accepted the em- 
| ployment, and sold oil to C. on the terms of payment on delivery ; 
that it thereupon became the duty of B. not to deliver the oil with- 
out payment; that B. delivered the oil to C., but did not obtain pay- 
ment, whereby the plaintiff was damnified: Held, that this decla- 
ration set forth a good cause of action; that the duty of B. arose 
out of the contract; and that, after verdict, judgment could not be 
arrested. Wherever there is a contract, and something is to be 
done in the course of the employment which is the subject of that 
contract, if there is a breach of duty in the course of that employ- 
ment, the party injured may recover either in tort or in contract. 
Brown vy. Boorman, 11 C. & F. 1. 
2. (Declaration against carriers—Plea.) In a declaration agains 
carriers, one of the counts averred the contract to be to carry 
goods from D. to L., and to take care of them on landing them at 
a wharf there, and to deliver them to the plaintiff; the defendants 
pleaded that they did take care of the goods at the wharf till they 





were destroyed by fire, without defendant’s default: Held, a good 
plea to the count. Bourne v. Gatliff, 11 C. & F. 45. 

STATUTE. (Construction of.) ‘The rule for the construction of 
acts of parliament is, that they should be construed according to 
the intent of the parliament which passed the act. If the words of 
the statute are of themselves precise and unambiguous, then no 
more can be necessary than to expound those words in their natu- 
ral and ordinary sense. ‘The words themselves do, in such case, 
best declare the intention of the legislature: By the judges. The 
Sussex peerage, 11 C. & F. 85. 

SURETY. (Undue concealment—Direction toa jury.) A party 
became surety in a bond for the fidelity of a commission agent to 
his employers. After some time the employers discovered irregu- 
larities in the agent’s accounts, and put the bond in suit. The 
surety then instituted a suit to avoid the bond, on the ground of 
concealment by the employers of material circumstances affecting 
the agent’s credit prior to the date of the bond, and which, if com- 
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municated to the surety, would have prevented him from under- 
taking the obligation. On the trial of an issue whether the surety 
was induced to sign the bond by undue concealment or deception 
on the part of the employers, the presiding judge directed the jury, 
that the concealment, to be undue, must be wilful and intentional, 
with a view to the advantages the employers were thereby to gain: 
Held by the lords (reversing the judgment of the court of session) 
that the direction was wrong in point of law. Mere non-commu- 
nication of circumstances affecting the situation of the parties, mate- 
rial for the surety to be acquainted with, and within the knowledge 
of the person obtaining a surety bond, is undue concealment, 
though not wilful or intentional, or with a view to any advantage 
to himself. Railton v. Mathews, 10 C. & F. 934. 

WILL. (Construction—“ Personal and landed estates” — The words 
“then” and “afterwards,”) A testator left all his personal estate, 
subject to legacies, and all his houses, gardens, parks, and woods, 
and all his landed estates, to his wife for her life, and afterwards 
all his personal and landed estates to his sister for her life, and 
then to the eldest son of G. B., and afterwards to G. B.’s second, 
third, or any later sons he might have by the testator’s niece, A., 
and then to the eldest son and other sons successively of the earl 
of B., by the testator’s niece, C.; but all these to be subject to out- 
payments and legacies by the will given; and if they and the con- 
ditions of his will were not complied with exactly, he left all the 
advantages of it to the next person in succession, subject to the 
legacies and so on, unless they were discharged. The testator, by 
codicils to the will, gave numerous legacies and annuities, upon 
the non-payment of which he declared repeatedly and in various 
forms of expression that the persons taking his personal estate 
should be subject to the penalties in the will. G. B. had several 
sons, all living at the death of the testator: Held, that the eldest 
son of G. B. took the personal estate absolutely, subject to the prior 
life estates and to the legacies and annuities given by the will and 
codicils. Hoare v. Byng, 10 C. & F. 508. 

2. (Devise in fee, whether absolute or in trust—Precatory words— 
Uncertainty of subject.) R. P. K. being entitled, under a settlement 
and will of his grandfather, to real estates in tail male, with re- 
mainder to his cousins in tail, with remainder to himself in fee as 
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right heir of the settlor, suffered a recovery and acquired a fee 
simple. He had other estates in fee simple by purchase, and con- 
siderable personal estate. He by his will gave all his estates, real 
and personal, to his brother I. A. K., if living at his own decease, 
and if not to I. A. K.’s son, I. A. K. the younger; and in case he 
should die before the testator, to his eldest son or next descendant 
in the direct male line; and in case he should leave no such de- 
scendant, to the next male issue of his said brother and his next 
descendant in the direct male line; but in case no such issue or 
descendant of his said brother or nephew should be living at the 
time of the testator’s decease, to the next descendant in the direct 
male line of his said grandfather, according to the purport of his 
will, under which the testator inherited those estates, subject in 
every case to certain reservations out of the rents; and he appointed 
the person who should inherit his said estates under his will, his 
sole executor “and trustee, to carry the same and every thing 
contained therein duly into execution, confiding in the approved 
honour and integrity of his family to take no advantage of any 
technical inaccuracies, but to admit all the comparatively small 
reservations which he made out of so large a property, according 
to the plain and obvious meaning of his words.” He then, after 
giving some legacies, gave his gems aud other articles to the Bri- 
tish museum, “on cordition that the next descendant in the direct 
male line then living of his said grandfather should be made an here- 
ditary trustee, to be continued in perpetual succession to his next 
descendants in the direct male line.” And he concluded thus, “I 
trust to the liberality of my successors to reward any others of my 
old servants and tenants according to their deserts; and to their 
justice, in continuing the estates in the male succession, according 
to the will of the founder of the family, my aboye-named grand- 
father.” I. A. K. survived the testator, and died without leaving 
any son: Held, that I. A. K. took the estates in fee, absolutely, and 
that no trust was or was intended to be created by the will, a dis- 
cretion being left to the devisees to defeat the testator’s expressed 
desire. Semble, that the property to which the words of desire 
applied, and the nature of the estate to be taken in it, were not suf- 
ficiently certain to raise a trust: per the lord chancellor, Knight 
v. Boughton, 11 C. & F. 513. 
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3. (Real estate—Annuities—Legacies—Priority.) A testator gave 
his wife his freehold estate of B. and certain specific chattels, and 
also an annuity for her life, charged upon all his real estates (except 
B.), with power of distress for the same, the first payment thereof to 
be made on the Ist of May or November, which should first happen 
after his decease. He then charged his debts upon his real estates 
(except B.) in aid of his personal estate, and gave an annuity to his 
sister, in similar terms to those used respecting that given to his 
wife. He next gave several pecuniary legacies to nieces and others, 
to be paid by his trustees, as soon as convenient after his decease, 
out of the residue of his personal estate, and in deficiency thereof, 
to be raised and paid by them, as they should think proper, out of 
his real estates (except B.), and he charged the same therewith. 
He lastly gave two annuities to his servants, in similar terms to 
those used respecting the preceding annuities. The personal estate 
was insufficient to pay the debts and legacies; the real estate was 
insufficient to pay the annuities and legacies: Held, upon the true 
construction of the provisions of the will, that, as to the real estate, 
the annuities were entitled to priority over the legacies. Creed v. 
Creed, 11 C. & F. 491. 











EQUITY. 


{Selections from 12 Simons, Part 4; 13 Simons, Parts 1 and 2; 3 Hare, Parts 
3 and 4; 4 Hare, Part 1; 1 Collyer, Parts 2 and 3.) 


AGREEMENT. (Construction.) A. being tenant for life of an 
estate with remainder to his sons successively, in tail male, entered 
into an agreement with B., by which it was stipulated that A. should 
procure an act of parliament to enable him to sell the estate to B. ; 
and that B. should bear all the expenses incident to and consequent 
upon his proposal to purchase the estate, together with the expense 
of obtaining the act, of preparing the abstract and showing a title to 
the estate, and of and about making and completing the sale and 
conveyance to him, together with the expense of the agreement, and 
all other expenses whatsoever of A., in consequence of the sale, or 
arising out of or in anywise relating thereto, or to the proposal 
of B. A. accordingly obtained an act for the sale of the estate to 
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B., which directed the purchase-money to be invested in lands to 
be settled to the same uses as the estate stood limited to: Held, that 
B. was not bound to pay the expenses of the investment. In re 
London Bridge Acts, 13 S. 180. 

APPOINTMENT. (Power—Exccution of.) Testator gave 70001. 
stock to trustees, in trust to pay the dividends to his son for life, 
and after his death to pay the capital and dividends to and amongst 
all his children, at such time or times, age or ages, and in such 
proportions, manner and form, and for such intents and purposes 
in all respects as the son should appoint; and, in default of ap- 
pointment, to pay and divide the same unto and equally amongst 
all the children as they should severally attain twenty-one; and in 
the mean time to apply the dividends for their maintenance, as the 
trustees should think fit. The son, by his will, directed that the 
stock should not be divided amongst his children until their mo- 
ther’s death, and that she should receive the dividends during her 
life, and apply the same, in the exercise of her sound discretion, 
for the best interest and advantage of his children, and that, on 
her death, the capital should be divided amongst the children in 
certain proportions. The son left eleven children, some of whom 
were adults. Held, that the son’s will was not a good execution 
of the power, so far as it directed the dividends of stock to be paid 
to wife during her life. Chester v. Chadwick, 13 8. 102. 
ARBITRATION AND AWARD. (Second award, the first being 
invalid.) An arbitrator, appointed by certain acts of parliament, 
made an award, which was resisted by one of the parties interested 
as being and was in fact, without any fraud in the arbitrator, invalid: 
Held, that this circumstance did not affect the validity of a subse- 
quent award made in the same matter between the same parties. 
The Great North of England, Clarence and Hartlepool Junction 
Railway Company v. The Clarence Railway Company, 1 C. 507. 
BOND. (Valid consideration—Custody.) The testator sealed and 
delivered a bond, conditioned for the payment of an annuity, after 
his death, to a woman with whom he had cohabited. At the time 
he gave instructions to prepare the bond, he stated that it was not 
his intention to break off his connexion with the obligee; and he 
deposited the bond with his solicitors, with whom it remained until 
after the death of the obligor. On a reference to the master, he 
VOL, VI. . 15 
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found that the consideration of the bond was past cohabitation. 
Held, that the bond was valid; that, being proved to have been 
sealed and delivered, the retention of it in the hands of the obligor’s 
solicitor did not affect its operation; and that, after the fact had 
been referred to the master, and the court was satisfied with his 
finding, payment of the sum secured by the bond would be decreed, 
without a trial at law. Hall v. Palmer, 3 H. 532. 


CHARITY. (Cy pres—Relief of the poor of a parish.) Testator, 


by his will, after disposing of one-half of the income of his personal 
estate, gave the following direction as to part of the remaining half: 
The sum of 50J. sterling, more or less, shall be annually distributed 
in a weekly allowance of bread amongst twelve poor old persons 
residing in the parish of D., with some occasicna! donations to them 
and to others. Bya codicil he directed that at least two sixpenny 
loaves should be given every week to sixteen old persons, and that, 
on the annual return of his birthday, each of these sixteen persons 
should receive a shilling loaf, &c. at the mauscleum which was to 
be erected to his memory. Held, that the clauses in the will and 
codicil must be taken together, and that the eflect of them was to 
make perpetual provision for the weekly gilt of two sixpenny loaves 
to each of sixteen poor old persons of the parish of D., and for the 
annual gift of the shilling loaf, &c. to each of the sixteen poor per- 
sons at the mausoleum, if it should be erected, or some other con- 
venient place. Thompson v. Thompson, 1 C. 392. 


. (Legacy for Roman catholic priests—Lapse.) Testator gave 


to T. R. 15,0002. to be by him applied for the use of Roman catho- 
lic priests in and near London, at his absolute discretion: T. R. 
died in the testator’s lifetime: Held, that the legacy was not void 
for uncertainty, and did not lapse by T. R.’s death in the testator’s 
lifetime, but was good as a charitable legacy ; and that it must be 
applied for the benefit of persons filling the character of Roman 
catholic priests in and near London at the testator’s death, and 
afterwards according to a scheme to be approved by the master. 
Attorney-General y. Gladstone, 13 S. 7. 


. (Literary man—Religion and morality.) Testator by his will 


directed that a sum not exceeding 50/. a-year should be paid in 
quarterly payments to a literary man, preferable not more than 
forty years of age. By a codicil, he declared that his object was 
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to give what little assistance he could to a worthy literary person 
who had not been very successful in his career, and, so far as pos- 
sible, to enable him to assist in extending the knowledge of those 
doctrines in the various branches of literature to which the testator 
had turned his attention and pen. F[leld, that, provided the literary 
works of the testator were consistent with religion and morality, 
this was a charity to which the law of England would give effect. 
Thompson v. Thompson, 1 C. 395. 

. (Void bequest—Partial intestacy.) Bequest of 401. a-year for 
the best essays on statistics, &c., with reference to the testator’s 
writing on the subject: Held valid. Testator, after directing the 
income of his estate to be divided into moieties, and disposing of 
one moiety, and making various bequests out of the other, directed 
that the remainder of the latter half, if any, should be given in oc- 
casional sums to deserving literary men, or to meet expenses con- 
nected with his manuscript works, which he had previously directed 
to be printed. The trustees of the will declined to act. Held, that 
the gift failed. ‘Testator first gave all his property to trustees upon 
certain trusts, and, secondly, directed that the trustees, from the 
commencement of the fifth year from the date of his decease, 
should set apart annually 107. per cent. upon the gross income of 
his estate, to be invested as additional capital, in some good and 
valid medium of profit or interest, in order that the new income 
derived from that might go to increase the benefits intended by the 
former. He then proceeded to dispose of the remaining income. 
Held, that no partial intestacy was created by the direction as to 
the 102. per cent., but that the dispositions of the bulk of his pro- 
perty were to be treated as if it did not exist. S&. C.1C. 398. 

CONVERSION. (Investment of stock—Consols.) Directions by will 
to lay out personal estate, consisting of bank and East India stock, 
and moneys standing on other funds and securities, in the purchase 
of land to be settled to certain uses: whether the stock and funds 
not being consols ought to be sold and invested in consols during 
the interval which elapsed before the purchase of lands was found, 

quere. Sowerby v. Clayton, 3 H. 430. 

2. (Interest payable to tenant for life.) Where a will contains an 

implied but no specific direction for conversion of the property, and 

by an innocent mistake it has been left upon the original security, 
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and the income enjoyed by the tenant for life in specie, the court, 
upon the mistake being rectified, will at its discretion allow the 
tenant for life interest at the rate of 41. per cent. per annum upon 
the value of the property as taken at the expiration of one year | 
from the testator’s death. Sutherland v. Cooke, 1 C. 503. | 
DEED. (Scotch deed—Foreign deed—Construction.) A deed in 
the Scotch form, made between parties, some of whom were do- 
miciled in Scotland and the others in England, construed partly 
according to the law of Scotland, and partly according to the law 
England; that is to say, so far as it concerned the Scotch parties, 
according to the Scotch law, and so far as it concerned the Eng- 
lish parties, according to the English law. Duncan v. Campbell, 
128. 616. 
DISCOVERY. (Privileged communication—Opinion of counsel.) 
In a suit by a cestui que trust, to set aside a purchase of the trust 
property, made thirty years before by the trustee, the trustee insisted | 
on the knowledge of the transaction and long acquiescence therein 
by the cestui que trust, and in his answer to a cross bill the cestui 
que trust admitted that he had an opinion of counsel on his right, 
which he had taken many years before: the court held the opinion 
to be a privileged communication, and refused to order its produc- | 
tion. Woods v. Woods, 4 H. 83. 
EXECUTOR. (Administration suit—Outstanding liabilities— 
Tenant for life and remainderman.) In an administration suit, 
it appeared that the testator and his surviving partners were lessees 
of certain iron works and premises for a term of years of which 
eleven were unexpired, and as such lessees were subject to cove- 
nants for rent, repairs, insurance, &c. and that by the articles of 
partnership the executors of a deceased partner might elect to be- 
come partners in the concern, or to withdraw the capital of the 
deceased therefrom: Held, that although the executors had elected 
not to become partners, and no breach of the covenants appeared 
to have happened, yet as such covenants, if broken, might leave 
the estate of the testator liable to demands sufficient to absorb it, 
the interest as well as the principal of the residuary estate must be 
retained to answer any such possible demands, until the extent of 
the liability could be ascertained; or if any part of the interest or 
income should be paid to the tenant for life, it could only be on 
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security to refund the same, if required to satisfy any such future 
demand. Fletcher v. Stevenson, 3 H. 360, 


. (Assent to legacy.) Testator bequeathed all his personal estate 


to his wife, with the exception of two leasehold houses, the rents 
of which he gave to her during her life, and after her death direct- 
ed that they should be sold, and the produce divided between his 
four children; and he appointed his wife and another person his 
executrix and executor. Upon the death of the testator the wife 
entered into possession of his personal property, including the 
leasehold houses, and paid all the testator’s debts: Held, under 
the circumstances of the case, that she had assented to the legacy 
to the testator’s children. It is not essential to the efficacy or va- 
lidity of an assent to a bequest that it should confer a legal interest, 
or effect the mere legal title to the subject of the bequest. T'rail v. 
Bull, 1 C, 352. 


- (Payment of legacies—Ntatute of Limitations—Advances by 


testator—Evidence.) Ina suit by a legatee to obtain payment of 
the legacy out of the assets of the testator, in a due course of ad- 
ministration: Held, that the executor might retain so much of the 
legacy as was sufficient to satisfy a debt due from the legatee to 
the testator at the time of his death, although the remedy for such 
debt was, at the time of the death of the testator, barred by the 
Statute of Limitations, 21 Jac. 1, ¢c. 16. Whether the executor 
would have had the same right of retainer, if the suit had been 
for payment by himself personally, and not out of assets of the tes- 
tator, quere. It being admitted, or proved, that advances had been 
made by the testator to the legatee: Held, that cheques drawn by 
the testator on his bankers in favour of and paid by them to the 
legatee were evidence on the question of the amount of such ad- 
vances; and that an admission of a debt to the testator, made by 
the legatee in his balance sheet and examination under his bank- 
ruptcy, though it did not charge himself so as to take the debt 
out of the statute of limitations, was evidence of the character of 
advances which had been made on the question whether such ad- 
vances were loans or gilts. Courteney v. Williams, 3 H. 539. 


FOREIGN CONTRACT. (Construction—Sterling or currency 


—lInterest.) A settlement was made in Lreland of estates, some of 
which were situate there and the rest in England, by which the 


15* 
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estates were limited to trustees for a term of years, for raising at a 
future time 10,0001, for portions; and interest at 5 per cent. was to 
be raised out of the rents for the children’s maintenance in the mean 
time; but the settlement was silent as to the rate of interest on the 
portions after they had become payable: Held, that the 10,0007. 
must be raised in Irish currency, but not with Irish interest, 6 per 
cent., but 4 per cent., according to the usual course of the court. 
Young v. Lord Waterpark, 13 S. 199. 

HUSBAND AND WIPE. (Construction—Deed—Settlement.) Mrs. 
D. being entitled to 3000/. in reversion expectant on her aunt’s 
death, the aunt consented, at the request of Mr. and Mrs. D., to 
relinquish her life interest in 20001., part of the 30001., in conside- 
ration of Mr. D. agreeing that the remainder of the 30001., when 
payable, should be paid to trustrees for his wife’s separate use, and 
that he would immediately settle 20002. out of his own funds, and 
also the first-mentioned 20001., so as to provide for the maintenance 
of himself and his wife, and the survivor of them. The agree- 
ment was carried into effect by a deed which directed the trustees 
to pay the interest of the two sums of 20001. to Mr. and Mrs. D. 
during their joint lives, and to stand possessed of the principal for 
the survivor of them. Mr. D. afterwards separated from his wife, 
in consequence of her having committed adultery: Held, that he 
was entitled to receive the whole of the interest of the trust fund, 
and was not bound to maintain his wife out of it, notwithstanding 
she was destitute of the means of support. Duncan v. Campbell, 
128. 616. 

2 (Assignment of wife’s life interest—Wife’s power over trust 
fund.) By a marriage settlement, certain stock in the funds was 
settled upon the intended husband and wife for their joint lives, and 
the life of the survivor, and then upon the children of the marriage, 
with a power to the trustees, with the consent of the wile, to ad- 
vance part of the fund for the benefit of the children in her lifetime. 
‘There were four children of the marriage; the husband died; the 
wife married again; the second husband assigned the wife’s life 
interest for value; after the assignment the trustees, with the con- 
sent of the wife, exercised the power of advancement in favour of 
the children of the first marriage: Held, that the power was well 
executed as against the assignee of the second husband. Whit- 
marsh v. Robertson, 1 C. 571. 
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3. (Assignment of wife’s reversionary chose in action.) Husband 
assigns his wife’s reversionary chose in action to a particular 
assignee for value; he survives the person upon whose life the 
reversion depends, but dies without actually reducing the property 
into possession; the assignment is void against the surviving wile. 

Ashby v. Ashby, 1 C, 553. 

4. (Chose in action.) By articles entered into on the marriage of a 
female infant, she and her intended husband agreed to assign, on 
her attaining twenty-one, a share of her deceased grandfather’s 
residuary estate, to which she was entitled under the trusts of his 
will, to trustees in trust for themselves and their children; and after 
the lady had attained twenty-one, a settlement was made in pur- 
suance of the articles, but before the settled property was transferred 
to the trustees the husband died: Held, that the wile’s right to the 
property by survivorship was not barred. Zllison v. Elwin, 13 
S. 309. 

. (Marriage settlement—Construction—Covenant—Future pro- 
perty of wife.) By a marriage settlement 15001. and 27001. stock, 
of which the lady was possessed, were settled in trust for her sepa- 
rate use for life, remainder in trust for her intended husband for 
life, and after his death as the wife should appoint by will; and 
the intended husband covenanted that if the marriage should take 
effect he would, as often as occasion should require, join with his 
wife in doing all necessary acts for assigning to the trustees all the 
property to which his wife should become entitled during the cover- 
ture upon the trusts declared of the 15001. and 27001. stock. At 
the date of the settlement the wife had an absolute vested interest 
in 19351. stock, expectant on her father’s death, but it was not 
mentioned in the settlement; during the marriage the husband 
became bankrupt, and then the wife’s father died: Held, that the 
19351. stock did not belong to the husband’s assignee as part of 
his estate, but was bound by his covenant, as being property to 
which the wife would become entitled during the coverture. Blythe 
v. Granville, 13 S. 190. 

6. (Marriage settlement—Construction—Term.) <A marriage set- 
tlement, after reciting that it had been agrecd that a cottage, &c. 
(which the husband held for the remainder of a term of 2000 years) 
should be settled on the husband for life, and after his decease on 





or 
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the wife for life, by way of jointure, and after their several deceases 
on the issue of the marriage, and in default of issue on W. C. and 
his heirs, executors, &c., assigned the cottage to a trustee for the 
remainder of the term in trust, to permit the husband to receive 
the rents for so many years of the term as should expire in his 
lifetime, and after his decease in trust to permit the wile to receive 
the rents during her natural life, and after their several deceases to 
permit the heirs of the body of the husband begotten on the body 
of the wife to receive the rents so many years of the term as should 
expire in the life or lives of him, her or them respectively, and after 
the several deceases of the husband and wife, and in default of issue 
of the body of the hushand and wife, as before limited, to permit 
W. C., his heirs, executors, &c. to receive the rents for all the 
residue of the term: Held, that the term vested in the husband 
absolutely under the first limitation. Bartlett v. Green, 138. 218. 

7. (Mortgage—Foreclosure— Wife's equity for a settlement.) Hus- 
band and wife assigned, by way of mortgage, the equitable interest 
of the husband in right of his wife in a term of years. The mort- 
gagee filed his bill against the husband and wife and the trustee of 
the legal estate for a foreclosure and assignment of the term: Held, 
upon the authority of Sturges ». Champneys, that the wife was 
entitled to a provision for her life, by way of settlement, out of the 
mortgaged premises. Hanson v. Keating, 4 H. 1. 

IMMORAL CONTRACT. (Jurisdiction—Delivery up of void 
instrument—Demurrer.) ‘The plaintiff cohabited with M. S8., a 
married woman, and in consideration of her agreeing to continue 
to cohabit with him he executed a deed, whereby, for the conside- 
ration therein mentioned, he granted to a trustee for her an annuity, 
to commence on his death, marriage, or withdrawing his protection 
from her, and covenanted to charge any land that he should be- 
come possessed of, with the annuity; and for farther securing the 
annuity he executed a bond, in the penalty of 10001., to the trustee, 
and gave a warrant of attorney to enter up judgment against him 
on the bond; and judgment was entered up against him, at the suit 
of the trustee, for 10002. and costs. Some years afterwards the 
plaintiff married, previously to which he had put an end to his 
intercourse with M. S., and having been advised that the annuity 
deed and collateral securities, which he stated to. have been ob- 
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tained from him for the consideration of future cohabitation, were 
not binding upon him, he refused to pay the annuity; in conse- 
quence of which M. S., in the trustee’s name, brought an action 
against him on the judgment. The bill prayed the annuity deed 
and collateral securities might be declared void and be delivered 
up to be cancelled, and that the.trustee might enter up satisfaction 
on the judgment, and that the action might be stayed. The 
trustee put in a general demurrer, which was allowed, Smith v. 
Griffin, 13 8. 245. 

JOINT-TENANCY. (Tenancy in common—Will—Construction.) 
Testator gave one-fourth of his residuary estate to trustees in trust 
for his wife for life, and after her decease in trust for and to be 
equally divided amongst all his children who should be then living, 
and the issue of such of them as should be then dead, such issue 
taking only the part or share which his, her, or their deceased 
parent or parents would have been entitled to if living. Twochil- 
dren, and two grandchildren, the issue of a deceased child of the 
testator were living at the death of the widow: Held, that the two 
grandchildren took as between themselves as joint-tenants, and not 
as tenants in common. Bridge v. Yeates, 12 8. 645. 

LEASE, (Covenant—Lessor and assignee.) A., an owner of land 
in the township of S., entered into articles of agreement with B., 
the lessee of a neighbouring colliery, by which he agreed to grant 
to B. a lease of part of the land for the purpose of forming a rail- 
way for the conveyance of coal to certain wharfs; and B. for 
himself, his executors, administrators and assigns, agreed with A., 
his heirs and assigns, to convey upon the railway all the coal to 
be gotten from the colliery, or from any other lands or grounds 
in the township, and to pay to A., his heirs and assigns, 2d. for 
every ton of coal so conveyed. B. assigned his interest in the col- 
liery, and in the lands taken under the articles of agreement for 
forming the railway, together with the use of the railway to C.: 
Held, that the agreement to convey upon the railway all the coal, 
&c. and to pay 2d. per ton in respect of it, ran with the land, and 
consequently that it was binding on C. Hemingway v. Fer- 
nandes, 13 S. 228. 

2. (Covenant—Specific performance—Agreement—Hard bargain 
—Injunction.) A lease of mines contained a covenant that if the 
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lessor should at any time before the expiration or determination of 
the lease, give notice in writing to the lessee of his desire to take 
all or any part of the machinery, stock in trade, implements &c. 
in or about the mines, then the lessee would, at the expiration of 
the lease, deliver the articles specified in the notice to the lessor, 
on his paying the value of them, such value to be ascertained in 
the manner therein mentioned: Held, that the covenant was so 
injurious and oppressive to the lessee, that the court ought not to 
enforce it, or to grant an injunction to prevent a breach of it. 
Talbot v. Ford, 13 8. 173. 

LEGACY. (Mistake.) A legacy was given to the provost and fel- 
lows of Queens college. The proper name of the corporation was 
“The Provost and Scholars: Held, that the provost and scholars 
were entitled. The Provost, &-c. of Queen’s College v. Sutton, 12 
S. 521. 

2. (Specific legacy.) 'Testator bequeathed, amongst other stock  & 
legacies, 30,0001. consols to the provost and fellows of Queen’s 
college, to be by them expended, within three years after his death, 
in the purchase of such books for the use of, and to be added to 
the library of the college, as the provost and fellows for the time 
being should in their discretion think fit; and in a subsequent para- 
graph he directed, that if at his decease he should not have a suf- 
ficiency of stock standing in his name to answer the several stock 
legacies aforesaid, his executors should purchase and make up the 
deficiency out of his residuary estate. ‘The stock standing in the 
testator’s name at his death was sufficient to answer the bequest to 
the college: Held, that that bequest was specific. S. C. ib. 

MARRIAGE SETTLEMENT. (Appointment of new trustees— 
Construction.) Upon the marriage of an English woman with a 
citizen of the United States, who was temporarily resident in Eng- 
land, the fortune of the wife, consisting of stock in the British 
funds, was assigned to trustees, who were Englishmen and rela- 
tives of the wife, upon certain trusts for the husband and wife and 
the issue of the marriage. By the settlement, power was given to 
the trustees, with the consent of the husband and wife, to invest 
the trust property in the names of the trustees or trustee for the 
time being in the public funds of Great Britain or America, or upon 
real securities in England, Wales or America; and power was also 
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given to the husband and wife or the survivor, in case the existing 
trustees should be desirous of being discharged from the trusts, to 
appoint new trustees. After the marriage, the husband and wife 
lived for about five years in England and then went to reside per- 
manently in America, having, previously to their departure, ap- 
pointed three Americans to act as trustees in the room of the origi- 
nal trustees, the trust property being at the same time transferred 
by the English trustees into the American funds in the names of 
the three American trustees: Held, that this appointment of Ame- 
rican trustees, though not expressly authorized by the settlement, 
was valid. Upon the construction of the power for appointing 
new trustees contained in a marriage setilement: Held, that the 
appointment of three new trustees in the room of the two original 
trustees of the settlement was valid. Munertzhagen v. Davis, 1 
C, 353, 

(Conditional covenants.) Upon the construction of a post nuptial 
marriage settlement: Held, that the covenants entered into by one 
party were binding upon him only upon the condition of the other 
party being bound by certain other covenants in the instrument ; 
and that as the latter party was under no obligation to execute the 
instrument, and réfused to do so, the former party was not bound 
by the instrument in equity, although he had executed it, and 
although the covenants contained in it were for the benefit of an 
infant. Woodcock vy. Monckton, 1 C. 278. 


MISTAKE. (Receipt and expenditure upon assumption of a title 


in fee—Recovery of estate in equity—Lien—Account of rents 
and profits and of lasting improvements.) The wife, being enti- 
tled in equity to real estate under a contract of sale entered into 
before her marriage, the husband, after their marriage, completed 
the purchase, and took the conveyance to himself. Afterwards 
acting upon the supposition that the estate was his own, the hus- 
band laid out money in improvements upon it, and ultimately, in 
the lifetime of the wife (under the same mistake), sold the estate, 
and the purchasers took a conveyance from him. The husband 
survived the wife. After the death of the husband, the heir at law 
of the wife recovered the estate from the purchasers by a suit in 
equity: Held, that the husband, and the purchasers from him, 
were entitied in that suit to a lien on the estate in respect of the 
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purchase-money paid by the husband; and semble, also, in respect 
of the moneys expended on lasting improvements; that the hus- 
band, and the purchasers from him, ought, if they accepted the 
relief offered to them by way of lien on the estate, to be treated as 
mortgagees in possession, and in that character, to account for the 
rents and profits received by the husband and the purchasers, as 
well during the life of the wife as after her death; that the court 
would not direct the account to be taken, with annual rests, where 
no special case for that form of decree had been made on the plead- 
ings. Neesom v. Clarkson, 4 H. 97. 

NEXT OF KIN. (Nearest of blood—Civil and canon law.) The 
master was directed to inquire who were the nearest in blood of 
a testator, ex parte paternd, at a certain period: Held, that 
“ nearest of blood” and “ next of kin” were synonymous terms ; 
and as the suit related to personal estate, that the master ought to 
follow the civil and not the canon law mode of computation in pro- 
secuting the inquiry. Cooper v. Denison, 13 8. 290. 

PARENT AND CHILD. (Maintenance—Account— Will—Con- 
struction.) ‘Testator gave an annuity to a trustee in trust to pay 
the same to his daughter for her separate use for life, remainder 
to her husband, to enable him to maintain his children by her until 
the youngest attained twenty-one; and if the husband should die 
before the youngest child attained twenty-one, then upon trust for 
the trustee to apply the annuity in like manner as the husband 
was directed to do: Held, the daughter being dead, that the hus- 
band was bound to apply the annuity for the maintenance of the 
children ; but that if he maintained them properly, they would not 
be entitled to an account against him. Leach v. Leach, 13 8. 
304. 

PARTNERSHIP. (Agreement—Accounts.) Bill by surviving part- 
ners against the executors of a partner, who had died thirteen years 
before the institution of the suit, for an account of the partnership 
dealings and transactions, charging that the deceased partner was 
indebted to the firm at the time of his death, dismissed with costs, 
on the ground of the lapse of time, no new liabilities of the former 
partnership appearing to have arisen or become known after the 
death of the deceased partner. By an agreement between some of 
the partners in a colliery, reciting, that it was apprehended it would 
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be competent for one partner to determine the joint interest, and 
bring the partnership property to sale, and that the death of any 
partner would have that effect, and that they were desirous that 
their interest should be so far several that the share of any part- 
ner should be transmissible to his representatives, and that the part- 
nership interests should not be determined, and the entire property 
sold, without the consent of the majority in value, but each should 
be competent to sell his own share only; it was agreed that each 
of them should hold to himself, transmissible to his own represen- 
tatives or assigns, an aliquot share of certain of the partnership 
property, and that their joint holding should not be subject to the 
ordinary terms applying to partnership property, so as to entitle 
any one of them to a sale, without the concurrence of such major- 
ity, or to dissolve the partnership, or so as to cause a total disso- 
lution of partnership by the death of any one of them: Held, that 
this was not an agreement by the parties, that the representatives 
of a partner after his death should continue partners with the sur- 
vivors, and contribute to the working of the colliery on their joint 
account; but was only an agreement that none of the partners, or 
their representatives, should be entitled to a sale of more than his 
own share of the partnership property. Tattam v. Williams, 3 
Hi. 347. 


. (Articles of—Construction—Death of partner—Sale of pro- 


perty.) Articles of partnership provided, that on the 31st of De- 
cember in every year, or such other day as all the partners should 
agree upon, a general partnership account and rest, and a valua- 
tion and appraisement of the property and stock should be made 
and signed by the partners, and on the expiration of the partner- 
ship term, the partnership property should be realized and divided 
on the footing of such last annual rest, and, if any partner should 
die during the partnership term, his representatives should receive 
payment of his share of the capital and stock, as ascertained at 
the last annual rest, with interest thereon, in lieu of profits from 
that time, by instalments; and such representatives to have no 
right to look into the partnership books. The partnership con- 
tinued for several years, but the partners did not make the annual 
accounts and rest as provided by the articles. One partner died: 
Held, that the representatives of the deceased partner were not 
VOL. VI. 16 








182 JURISPRUDENCE. 





entitled toa sale of the partnership property as upon a dissolution; 
that the rest, and not the day of the rest, was the essence of the 
partnership contract; and, therefore, that the representatives of the 
deceased partner were entitled to participate in the profits up to the 
time of his death; and also to have the account taken by means 
of the partnership books in the usual way. Simmons v. Leonard, 
3H. 581. 

POWER. (Appointment by will—Probate.) A married woman 
having a power to appoint a sum of money by will, or by any 
writing in the nature thereof, signed, sealed and published in the 
presence of two witnesses, by her will made in 1837, and signed 
in the presence of two witnesses, but not sealed, assumed to ap- 
point the sum in question and other property, and nominated an 
executor, who proved her will in the diocesan court. The hus- 
band survived the wife, and after his death his representative ob- 
tained letters of administration of the estate of the wile from the 





prerogative court, and procured the diocesan court to recal the 
grant of probate to the executor of the wife, so far as related to the 
sum in question. Ina suit by the appointee of the wife against 
the representative of the husband, and the trustees of the fund: 
Held, that the court could not treat the probate of the diocesan 
court, which excluded from the grant the sum in question, as pro- 
bate of a testamentary instrument executing the power, and that 
a probate sufficient to cover the sum in question was necessary in 
order to enable the party claiming under the appointment to sus- 
tain the suit. Whether in such case, if the party claiming under 
the appointment by appealing from the court of probate had shown 
that the probate had been refused by the court of ultimate juris- 
diction in such cases, upon principles not recognised in this court, 
this court would consider the question of the execution of power 
independently of the probate—quere. Goldsworthy v. Crossley, 
4 H. 140. 

2. (Appointment, validity of.) Under a marriage settlement, the 
husband and wife having power to appoint 10,0001. amongst all 
their younger children, but in such shares as they should think fit, 
appointed the whole in different sums, and at different times, to 
four of the younger children, to the exclusion of the rest. Held, 
that ghe three first appointments were good, and only the last bad. 
Young v. Lord Waterpark, 13 8. 202. 
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PRINCIPAL AND SURETY. (Discharge of surety.) <A creditor 


2. 


took, as security for his debt, bills of exchange drawn and indorsed 
by a surety, and accepted by the principal debtor. After those bills 
were dishonoured, the creditor drew accommodation bills on, and 
which were accepted by the principal debtor, but were paid by the 
drawer when at maturity. Ona bill filed by the surety to restrain 
an action subsequently brought against him on the bills which had 
been dishonoured, the court allowed the action to proceed, but 
stayed execution. Whether the surety was discharged by the 
subsequent transactions which, without his knowledge, took place 
between the creditor and the principal debtor, quere. Mackintosh 
v. Wyatt, 3 H. 562. 

(Set-of/—Bond debt— Payment by obligor as surety for obligee.) 
A. was indebted on bond to B.; B. died, leaving C. his sole next of 
kin, who obtained letters of administration of his estate. The estate 
of B. after all debts &c. were paid left a clear residue exceeding 
the amount of the bond debt. A became surety for C. by joining 
in promissory notes; C, became an insolvent debtor, and A. was 
compelled to pay the notes; C, died, and then the assignee under 
his insolvency took out letters of administration de bonis non of 
B., and sued A. on the bond: Held, that A. might set off the sums 
which he had been compelled to pay as surety for C. against the 
bond debt. The obligor in a bond becoming surety for advances 
to the obligee, and being, afler the insolvency of the obligee, com- 
pelled to pay the debt for which he had become surety, is entitled 
to set off the sum so paid against the amount due upon the bond. 
Jones v. Mossop, 3 H. 568. 


RELEASE OF DEBTS. (Will—Construction.) ‘Testator be- 


queathed his residuary estate in trust for his son and daughter 
equally, and declared that certain sums which he had lent to his 
son should be deducted from his share of the residue, and that cer- 
tain sums which he had lent to C. W., his daughter’s husband, on 
bonds, should be taken and allowed in account as part of her share; 
and, if the balance should appear to be against C. W., the trustees 
were to refrain from putting the bonds in force against him, and 
to take a security from him for payment of the balance by instal- 
ments. Held, nevertheless, that C. W. was released from the debts 
due from him, and was answerable only for the excess (if any) of 
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those debts beyond the amount of a moiety of the residue. South 
v. Williams, 12 S. 566. 

REVOCATION. (Cheques—Legacy— Will—Construction.) Tes- 
tator drew two cheques on his banker in favour of two of his ser- 
vants, and delivered them to the servants, with directions to pre- 
sent them after his death. About a year afterwards he made a 
testamentary instrument, by which, after giving legacies to differ- 
ent persons, and an annuity to each of the two servants, he be- 
queathed the residue of his personal estate to A. B., and revoked 
any former will or codicil by him made, and declared that instru- 
ment to be his last will. The three paper writings were admitted 
to probate as constituting together the testator’s last will: Held, 
that though the court of chancery was bound to consider the 
amounts of the cheques as legacies, they were revoked by the sub- 
sequent instrument. Walsh v. Gladstone, 13 8. 261. 

SHIP. (Jurisdiction—Title to a ship—Lien on ship—Bottomry— 
Purchase money—Injunction.) A ship belonging to the defend- 
ants, registered in the port of London, sustained serious damage 
on her voyage to New Zealand, and on her arrival there was sur- 
veyed and pronounced not seaworthy. The master was unable, 
either by loan or bottomry, to raise money for her repair, and he 
at length sold the ship to the plaintiffs, and on receiving payment 
of the purchase money by a bill of exchange in London, executed 
to them a bill of sale of the ship. ‘The plaintiffs repaired the ship 
and sent her to England with a cargo. The defendants refused 
to ratify the sale or consent to the registry of the ship in the plain- 
tiffs’ names, and on the arrival of the ship in the port of London 
the defendants put several men on board to take possession of the 
ship and cargo for them. The plaintiffs thereupon applied for an 
injunction to restrain the defendants from interfering with the ship, 
or removing her out of the jurisdiction, and for a manager and 
receiver of the ship and cargo: Held, that the plaintiffs had no 
equitable, as distinct from a legal title to the ship, and inasmuch 
as their title (if they had acquired any) was a purely legal one, 
and the case of interference, if wrongful, was therefore a mere 
trespass, the court could not interfere in favour of the plaintiffs by 
injunction. That the plaintiffs, if they had acquired no title as 
owners of the ship by the purchase, had acquired none by way of 
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lien in respect of the moneys subsequently laid out on her repair. 
That the bill of sale of the ship, if not effectual to pass the property 
to the plaintiffs, could not be treated as in the nature of a bottomry 
bond, inasmuch as none of the parties had intended that it should 
so operate. ‘T'hat the plaintiffs, according to the case made on the 
motion, if they failed at the hearing to establish their right to the 
ship, would be entitled to equitable relief in respect of the bill of 
exchange given for the purchase money, and that they were enti- 
tled to have the trial of the legal right put in a course for deter- 
mination, and to have the property protected in the meantime. 
Semble, in such case, independently of the relief in respect of the 
bill of exchange, if engagements had been contracted of which the 
conduct of the defendants would prevent the fulfilment, and if there 
could be no adequate compensation to the plaintiffs in damages, or 
if the defendants were about to carry away or destroy the property, 
the court might interfere by injunction. Ridgway v. Roberts, 4 
H. 106. 

TRUST. (Charitable trust—Boundary—Statute of Limitations, 
3 & 4 Will. 4, c. 27, s. 25—Purchase for value without notice 
—Jurisdiction.) A. being lessee of lands under a charity, and 





being also the owner of an adjoining public house and premises, 
was in 1794 appointed a trustee of the charity, and jointly with 
the other trustees took a conveyance of ihe charity estates. A. in 
1817, after the expiration of his lease, took another lease for 
twenty-one years of lands of the charity, which were described as 
part of a room in the public house, but were not otherwise defined. 
A. subsequently sold the public house to the defendants B. and C., 
and died, and B. and ©. in July, 1823, took a conveyance and as- 
signment of the freehold premises and the lease from the executors 
of A. In 1832, B. became a trustee, and executed the deed of 
trust, in which the whole of the room in the public house and other 
parts of the premises were described as the property of the charity. 
In May, 1843, the information was filed at the suit of the trustees 
other than B., claiming rent in respect of the whole of the room 
in the public house and other parts of the premises as being the 
property of the charity: Held, that the defendant B., being one of 
the trustees of the charity estate, the suit could be sustained 
against B, and C., notwithstanding the other trustees might be able 
16* 
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to proceed at law by ejectment. That, so far as the case was one 
of trust, it was one of expressed trust, within the sect. 25 of the 
stat. 3 & 4 Will. 4, c. 27, and therefore the information having 
been filed within twenty years after the conveyance was executed 
to the defendants B. and C. the statute was not a bar to the suit. 
That B. and C. having notice of the title of the charity to a part 

of the room not particularly specified or defined by metes and | 
bounds, could not insist on being purchasers for value without 
notice of any part of such room, and inasmuch as B. and C. had 
not proved that they had acquired the legal estate in the other 
parts of the premises claimed by the charity, and the equitable 
interest of the charity, if any, was prior to that of the defendants, 
it was not a case in which the defendants could rely on the defence 
of a purchase for value without notice. The attorney-general and 
plaintiffs being entitled, as against B. one of the tenants in common 
in possession of the property claimed on behalf of the charity, to 
an issue to try the right of the charity to the lands in question, the 





other tenant in common was held to be a proper party to the suit 
and to the issue. The Attorney-general vy. Flint, 4 H. 147. 

VENDOR AND PURCHASER. (Charge of debts—WNotice.) 
Where a testator has charged his real estate with his debts, and 
the executor proceeds to sell the estate, the purchaser has a right 
to ask him whether all the debts are paid or not, and if he declines 
to answer, the purchaser will be considered to have had notice that 
all the debts have not been paid, and will be answerable for the 
application of his purchase money. Jorbes vy. Peacock, 1258. 
528. 

2. (Specific performance—Agent—Sub-coniract.) A. contracted 
to purchase an estate of B., being at the same time under a secret 
understanding with C., to sell the estate to him; and a contract was 
afterwards entered into between A. and C. to that effect: Held, 
that a bill for specific performance was maintainable by A. and C. 
against B., and the price being adequate, and it not being suggest- 
ed by B. that he had ever refused, or was unwilling, or would 
have objected to treat with C., or might have obtained better terms 
from him had he known the real circumstances of the case, the 
court decreed specific performance against him. Ifa defendant 
cannot object to a party being made a co-defendant, he cannot ob- 
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4, 


ject to his being made a co-plaintiff, if the interests of the several 
co-plaintiffs are not conflicting. Que@re, in what cases successive 
purchasers are properly made parties to a suit for specific perform- 
ance? A person seised in fee of an estate subject to the life-interest 
therein of his mother, and having knowledge of his mother’s in- 
terest, contracted to sell the estate to the party who had no actual 
knowledge of her interest, but knew, or might have known, that 
she resided on the property as tenant or occupier: Held that, 
although the mother’s residence might, as between her and the 
purchaser, have carried constructive notice of her rights, it was 
not necessarily notice as between the vendor and purchaser in those 
respective characters, so as to deprive the purchaser of his right 
to compensation in respect of the life interest. A vendor con- 
tracted to sell an estate in fee, with a stipulation that if any dispute 
should arise as to the title, the same should be submitted to some 
eminent conveyancer, and that in case he should be of opinion that 
a good title could not be made, the contract should be rescinded. 
Upon the delivery of the abstract, it appeared that the vendor’s 
mother had a life interest in the premises, and that her interest 
was known to the vendor at the time of the contract. Upon her 
refusing to join in the conveyance to the purchaser: Held, that the 
vendor was not entitled to rely on the before-mentioned stipulation 
as a ground for rescinding the contract, but that the contract must 
be specifically performed, with compensation in respect of the life 
interest. Nelthorpe v. Holgate, 1. C. 203. 


. (Specific performance—Agreement—Consideration.) An agree- 


ment between two persons, who are desirous of purchasing an 
estate advertised for sale by auction, that one of them shall not 
bid against the other, is not illegal. A. and B. agree that, in con- 
sideration of A.’s withdrawing his opposition to B.’s purchase of 
an estate at a sale by auction, A. shall have the right of pre-emp- 
tion of that estate and of another estate belonging to B. during B.’s 
lifetime, and for twelve months after his decease. The agreement 
is founded upon valuable consideration, and can be enforced 
against the devisees in trust and cestui que trusts under the will of 
B. Galton v. Emuss, 1 C. 243. 

(Specific performance—Letters—Statute of Frauds.) Bill by a 
purchaser praying specific performance upon the terms of the 
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vendor deducing a good title, at her own expense, in the ordinary 
way, dismissed, the court being of opinion, upon the construction i 
of a series of letters, and upon the fact of the abstract of title hav- 

ing been delivered to the purchaser in the first instance, that the 

vendor entered into the negotiation only upon this footing, namely, 

that she should deliver an abstract of title, and verify it so far as 

she had the means in her possession at her own expense, but that 

the purchaser, if upon perusal of the abstract he were satisfied 

with the title, should be at the expense of completing its verifica- | 
tion. Thomas y. Blackman, 1 C. 301. 

5. (Conditions of sale—Waiver—Parties—Pleading—Specific 
performance.) Conditions of sale stipulated that the sale should 
be completed on a certain day; and that objections to the title, not 
made within twenty-one days from the delivery of the abstract, 
should be considered as waived; and that if the purchaser should 
not comply with the conditions, his deposit should be forfeited, and 
the vendor be at liberty to resell the property. The purchaser did 
not deliver his objections until several weeks after the expiration 
of the twenty-one days, and after the day appointed for completing 
the purchase; the vendor’s solicitor, however, received them, and 
entered into a long correspondence with the purchaser on the sub- 
ject of them, but without coming to a satisfactory conclusion. 
Finally, the vendor resold the property, but at a less price, not- 
withstanding the purchaser protested against the resale, and gave 
notice to the vendor of his intention to file a bill to enforce the con- 
tract. About six months afterwards, he filed his bill, making the 
auctioneer and the purchaser at the resale, to whom he had some 
months before given notice of his prior contract, co-defendants to 
it. The court held that the benefit of the conditions had been 
waived by the vendor’s solicitor, and decreed a specific perform. 
ance, with a reference to the master as to title, and dismissed the 
bill with costs as against the auctioneer, because he denied that he 
had ever intended to part with the deposit, and without costs as 
against the purchaser at the resale, who claimed the benefit of his 
contract if the court should think that the plaintiff’s ought not to 
be performed. Where objections to title are to be considered as 
waived, unless made within a certain time after the delivery of the 
abstract, quere, whether that condition can be insisted on, if the 
abstract is very defective. Cutts v. Thodey, 13 S. 206. | 
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(Covenants for title—Tenant for life.) Estates were devised to 
A. for life, remainder to B. for life, remainder to his sons succes- 
sively in tail male. A. and B., during the infancy of B.’s eldest 
son, obtained an act of parliament, vesting the estates in trustees 
in trust to sell: Held, that A. and B. must covenant the purchaser 
for the title. If settled estates are sold under a power to sell them, 
with the consent of the tenant for life, he must covenant for the 
title. Inre London Bridge Acts, 13 8. 176. 
(Interest—Allotment.) Under an inclosure act an allotment had 
been made to the impropriator in lieu of tithes ; and by the act the 
tithes were to cease on the allotment being made, but the act did 
not authorize the sale of allotments before the execution of the 
award; in the interim, the impropriator agreed to sell his allotment 
for 7001., to be paid on the 25th of March then next, on a good 
and valid titie being made and executed. The award was not made 
until several years after the agreement, but the purchaser had been 
all along in possession of the allotment. The court ordered him to 
pay 4 per cent. interest on his purchase money from the 25th of 
March next after the date of agreement, although a good title could 
not be made until the award was executed. The Attorney-general 
v. The Dean &c., of Christ Church, Oxford, 13 8, 214. 


. (Notice.) Purchaser discharged from his agreement upon a doubt 


whether the land was not bound by a covenant of which he had not 
notice. Bristow v. Wood, 1 C, 480. 


VOLUNTARY DEED. (Covenant—Trustee and cestui que trust.) 


The testator, by a voluntary deed, covenanted with trustees that, 
in case A. and B., his two natural sons, or either of them, should 
survive him, his (the testator’s) executors and administrators, 
should, within twelve months after his death, pay to trustees named 
in the deed 60,0001. upon trust for such of them (A. and B.} as 
should attain twenty-one years, and be living at the time of his 
death, and if neither of them, having survived him, should attain 
twenty-one, then upon trust for him (the testator), his executors and 
administrators. The testator retained the deed in his own pos- 
session until his death, and did not communicate it either to the 
trustees or to A. and B. The testator by his will, dated some years 
later than the deed, bequeathed all his property upon trust for the 
benefit of his wife, his sons A. and B., and his legitimate children. 
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After the death of the testator, the deed of covenant was found 
amongst his papers. A survived the testator, and attained twenty- 
one: Held that, although the deed of covenant was voluntary, it 
nevertheless created a trust for A., and that the refusal of the trus- 
tees to sue at law upon the covenant did not prejudice the right of 
A. to recover the payment of the debt out of the assets of the tes- 
tator; that the deed was not of a testamentary nature, there being 
no power of revocation reserved to the covenants; that the retention 
of the deed in the possession of the covenantor, and the absence of 
communication respecting it to the trustees, and the cestuis que trust, 
did not affect its validity. Fletcher y. Fletcher, 4 H. 67. 

2. (Deed in fact voluntary, though not purporting to be so.) A 
conveyance in the form of a purchase deed for valuable considera- 
tion, but in fact voluntary, not supported against a prior voluntary 
conveyance made by the same party. Roberts v. Williams, 4 
H. 130. 

3. (Relief in equity.) Equity will assist a party, claiming under a 
voluntary deed of covenant, by enabling him to use the deed either 
at law or in this court. Fletcher v. Fletcher, 4 H. 78. 

WILL. (Accumulation—Stat. 40 Geo. 3, c. 98—Annuities— 
Residue.) Direction to invest 10,0007. four per cent. stock in the 
names of trustees, and to pay thereout annuities to various persons 
amounting in the whole to 4001. a year; and that the trustees 
should hold the said stock and the dividends thereof, subject to the 
annuities, upon trust, as to so much of the dividends as from time 
to time should fall in by the determination of the annuities until 
one-half of the dividends should have so fallen in, to invest the 
same and the resulting income thereof, in order to increase the 
capital of the said fund by accumulation; and so soon as one-half 
of the dividends should have so fallen in, to apply such moiety of 
the dividends, and also such farther parts of the same as should 
from time to time fall in by the determination of the annuities re- 
spectively, and the whole of the dividends when all the annuities 
should have ceased, to certain charitable uses. The 10,0001. four 
per cent. stock was invested according to the will, and was subse- 
quently converted into three and a half per cents., and the trustees 
thereupon reduced the payments to the annuitants by one-eighth, 
the dividends having become to that extent insufficient to answer 








DIGEST OF ENGLISH CASES—EQUITY. 191 








the annuities. The death of some of the annuitants afterwards 
released a part of the dividends, and the sums so falling in were 
accumulated. In an information to establish the charity: Held, 
that although the accumulation of the dividends had not begun 
until the death of an annuitant many years after the death of the 
testator, yet, by the statute 40 Geo, 3, c. 98, the accumulation 
must cease at the expiration of twenty-one years from his death. 
That the annuitants were not entitled to be paid their annuities in 
full either out of the capital or out of the released dividends, but 
that the reduction of the stock would operate to produce a propor- 
tionate reduction in the several annuities, and in the fund applica- 
ble to the charity. ‘That the whole of the accumulated fund aris- 
ing before a moiety of the dividends was released by cessation of 
the annuities, was undisposed of by the will, and formed part of 
the residuary estate. Attorney-general vy. Poulden, 3 H. 555. 

. (Class—Description—Survivors.) Upon the construction of a 
will: Held, that the residue of the testator’s pesonal estate devolved 
to his cousins-germaiMiving at his death, except that the issue of 

n the date of the will and the death took 

[the parent. Upon the construction of the 
same will, the share of a cousin dying without issue between the 
date of the will and the death of the testator was held not to have 
lapsed, but to have fallen into the bequeathed residue. Cort v. 
Winder, 1 C. 320. 

. (Contingent legacy.) ‘Testator directed the rents of his estates to 
be accumulated for five years: “at the end of which time I leave 
as follows: to H. G., 2001.; and to W. B., W.C., E. M., or as many 
as are living, 1001. each; and to M. N., 8. H., 8. 8., or as many 
as are then living, 501. each; and the same sum to be given at the 
expiration of ten years from the time of my death, and ditto at the 
end of fifteen and twenty years from my death.” ‘Two of the lega- 
tees died between the end of the tenth and the fifteenth year after 






any cousin dying 
the prospective sh 


the testator’s death, having received the payments which became 
due to them at the end of the fifth and tenth years: Held, that the 
rights of the legatees named in the will to receive the payments 
were contingent on their surviving the times of payment, and con- 
sequently that the executors of the then deceased legatees could 
not claim any payment at the end of the fifteenth year. Bruce y. 
Charlton, 13 8. 65. 
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4. 


qn 


(Conversion.) Testator devised his real estates to trustees in trust 
to sell, and to pay the proceeds to the person or persons who, at 
the decease of S. M. and M. W., was or were their heirs or coheirs 
at law respectively, in equal moieties. One of the trustees was 
the testator’s heir; and he and his co-trustees sold part of the 
estates shortly after the testator’s death. The heir then died: and, 
after his death, it appeared that the persons who were the heirs of 
S. M. and M. W. at their respective deaths had died in the testa- 
tor’s lifetime, and consequently the trusts declared in their favour 
failed: Held, that the testator’s real estates were not absolutely 
converted by his will into personalty, but only for the purpose 
expressed therein, and that purpose having failed, that they de- 
scended to his heir: Held, also, that the proceeds of that part of 
the estate which had been sold by the testator’s heir and his co- 
trustees was sold under an erroneous impression that one or more 
of the intended cestui que trusts might be in existence, and conse- 
quently, that those proceeds also must be considered as part of the 
real estate of the heir. Davenport v. Coltman, 12 8. 610. 


. (Same.) ‘Testator devised a real estate to his daughter for life, 


and then to be sold, and the proceeds divided amongst her chil- 
dren. One of her children died in her lifetime, having devised his 
share of the estate to his son: Held, that the deceased child took 
his share of the estate as personalty in reversion, expectant on his 
mother’s death, and consequently that his executrix, and not his 
son, was entitled to it. Elliott v. Fisher, 12S. 505. 

(Same.) Residuary gift of the whole income of the testator’s 
property, which included leaseholds and long annuities, to his wife 
for her life, at her own disposal, but not to sell without the con- 
sent of all parties; remainder to the brothers of the testator equal- 
ly: Held, that, construing the gift with reference to the other pro- 
visions of the will, the widow was entitled to the income of the pro- 
perty for her life in the state of investment in which it was left by 
the testator. Semble, in the application of the rule for converting 
into permanent investments at the death of the testator perishable 
property in which he has given interests for life, and other interests 
in succession, the inclination of the court in the latter cases, when 
the meaning was doubtful, has been in favour of that construction 
which would give to the tenant for life the enjoyment of the pro- 
perty in specie. JTennes vy. Hennes, 3 H. 609. 
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7. (Description of legatees.) Bequest of 10001. stock in a certain 


io 2) 


¢ 


a 


event ‘to the person or persons who would, under the statute of 
distribution of intestates’ effects, have been entitled to my personal 
estate, in case I had not disposed of the same by will.” The de- 
scription of the legatees is not one of persons, but of interest, and 
therefore their shares will not be equal, but according to the statute. 
Martin v. Glover, 1 C. 269. 


. (Eldest son.) Testator by his will directed that the fourth part of 


the net annual income of his property, which was personal, should 
be paid in quarterly payments to the eldest son of E.; and that on 
his decease the quarterly payment of his annuity should be con- 
tinued to his heir at law; and failing the latter by death, so on in 
like manner as long as there should be an heir: Held, that this 
was an absolute gift of one-fourth of the property to the eldest son 
of E. ‘Testator by bis will directed the income of one-half of his 
personal estate to be paid in equal shares to the eldest sons of his 
sisters E. and M. At the date of the will, an eldest born son of 
M. was living, but he afterwards died in the testator’s lifetime, 
leaving a second born son of M. surviving him. After his death, 
and with knowledge of it, the testator by a codicil directed the 
trustees of his will to divide a certain sum among all the children 
then living of his sisters E. and M., with the exception of the two 
provided for in his will: Held, that the second born son of M. took 
the share given by the will to her eldest son. Thompson v. 
Thompson, 1 C. 388, 


. (Same.) Testatrix gave to the eldest son of her daughter who 


should be living at her own decease ten guineas, and added, that 
she left him no larger sum because he would have a handsome 
provision from the estate of her late husband and the estate of his 
own father (who was still alive); and she gave the residue of her 
property to all the children of her daughter, except the daughter’s 
eldest son, or such of her sons as, by the death of an elder bro- 
ther, should become an eldest son, equally to be divided amongst 
them when the youngest should attain twenty-one. The daugh- 
ter’s eldest son was provided for in the manner mentioned, but he 
died before the youngest child attained twenty-one, and the provi- 
sion did not devolve upon the daughter’s second son: Held, never- 
VOL. VI. 17 
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theless, that the latter was excluded from participating in the resi- 
due. Livesey v. Livesey, 13 S. 33. 

10. (Establishing will—Practice.) A will was proved in the West 
Indies, and a duly authenticated copy of it was sent to this coun- 
try, accompanied by an affidavit made by one of the attesting wit- 
nesses when the will was proved, showing that the will had been 
executed and attested pursuant to the statute of frauds; and that 
copy was admitted to probate in this country, and was produced 
in the court of chancery with the affidavit annexed to it. The 
vice-chancellor, however, refused to establish the will without full 
proof of its due execution and attestation. Rand vy. Macmahon, 
12 S. 553. 

1]. (Same.) The court of chancery will establish a will made and 
proved in the colonies, on the production of a duly authenticated 
copy of it, provided the due execution and attestation of the origi- 
nal are proved by the attesting witnesses, SS. C. ib. 

12. (Executors—Beneficial interest.) Testator by his will, which 
was not affected by the stat. 11 Geo, 4 & 1 Will. 4, c. 40, gave 
all his personal estate, his leasehold house and premises excepted, 
unto his cousin and two sisters by name, upon trust to convert the 
same into money, and apply the proceeds towards payment of his 
debts and funeral and testamentary expenses, but his wearing ap- 
parel was to be given away to whom they might think fit. He 
then gave his freehold and leasehold premises to the same persons, 
upon trust to sell and divide the proceeds among certain persons, 
two of whom were the trustees, with a declaration that, in order 
to facilitate such sale, the receipts of his said trustees should be 
sufficient discharges. He then, after appointing his said trustees 
to be his executors, declared that his said executors and trustees 
might retain to and reimburse themselves all their costs, charges, 
damages and expenses occasioned by the due execution of the 
trusts thereby in them reposed: Held, that the executors did not 
take beneficially the residue of the personal estate which remained 
undisposed of after payment of the testator’s debts and funeral and 
testamentary expenses. Mullen vy. Bowman, 1 C. 197. 

13. (Extrinsic circumstances—Case sent to law.) ‘Testator, amongst 
other bequests, gave a freehold house, his furniture and certain 
other chattels, to his wife for life, and willed that ‘at her death his 
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two daughters should divide equally, as residuary legatees, what- 
ever he might die possessed of, except what was already men- 
tioned in favour of others. The question was, what was the effect 
of the words in italics with regard to certain real estates of the 
testator, which were not particularly mentioned in his will. Held, 
that the court ought not, in order to determine that question, to 
inquire into the value and other circumstances of the real estates, 
nor ought those circumstances to be stated in a case made for the 
opinion of a court of law upon the question. Davenport vy. Colt- 
man, 12 8. 605. 

14. (General power.) General bequest of personalty, with a refer- 
ence to all property over which the testator had a power of appoint- 
ment: Held to operate as an execution of a power, see 1 Vict. c. 
26,s. 27. Pidgely v. Pidgely, 1 C. 255. 

15. (Insolvent—Trust for benefit of assignees.) Trust for the sup- 
port, clothing and maintenance of an adult: Held, to be a trust for 
his benefit generally, and to devolve to his assignees under the 
insolvent act, notwithstanding a provision to the contrary in the 
will by which the trust was created. Younghusband vy. Gisborne, 
1 C. 400. 

16. (Intestacy—Implication.) Testator being seised in fee of a 
house in the town of C., and of estates in the counties of H. and 
L., gave pecuniary legacies to his two sons (one of whom was his 
heir), and also to his two daughters, M. and C. He then gave to 
his wife for her life the possession of his house, together with the 
use of his plate, furniture, &c. and the interest of his stock in the 
funds during her life, “‘ save and except the clauses in favour of 
my daughters as already mentioned: at her decease, it is my will 
and pleasure, that M. and C, shall divide equally between them, 
as residuary legatees, whatever I may die possessed of, except 
what is already mentioned in favour of others.” Held, that M. 
and C. took an estate in fee in remainder expectant on the death 
of the testator’s widow, in the house in C., and an estate in fee 
commencing on the widow’s decease, in the estates in H. and L., 
and that the widow did not take a life interest by implication in 
those estates, but that the heir took them by descent during her 
life. Davenport v. Coltman, 12 8. 588. 

17. (“ Issue in tail male”—Jointure—Power—Shifting clause.) 
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Testator devised his estates to trustees, in trust to settle and con- 
vey the same to the use of or in trust for G. R. (who had then no 
issue) for life, without impeachment of waste, with remainder to 
his issue in tail male in strict settlement: Held, that the words 
‘in tail male” were descriptive, not of the issue, but of the interest 
that they were to have; and that the estates ought to be settled on 
G. R. for life, without impeachment, &c., with remainders to his 
sons successively in tail male, with remainder to his daughters as 
tenants in common in tail male, with cross-remainders in tail male. 
Trevor v. Trevor, 13 8. 108. 

18. (Jointure—Power.) ‘Testator directed a settlement to be made 
of his estates, and a power to be inserted in it enabling the tenant 
for life to jointure any wife or wives, at one or several times, to 
the extent of one-fifth part of the then ordinary annual rental of 
the estates: Held, that the settlement ought to authorize the ten- 
ant for life to charge the estates with a clear yearly rent-charge 
not exceeding one-fifth of the yearly rent of the estates payable at 
the time of creating the charge. S.C. ib. 

19. (Legacy—Issue—Time of vesting—Lapse.) The testator de- 
vised and bequeathed his real and personal estate, subject to cer- 
tain trusts for the benefit of his wife, to his son absolutely, but if 
the son should die under twenty-one without issue, the testator 
gave the same to his wife during her widowhood, with remainder, 
subject to certain legacies, as she should by will appoint, and in 
default of appointment, or in case she should marry again after 
the testator’s decease, he directed that from and after the second 
marriage or decease of his wife, which should first happen, a moiety 
of the trust estate, or so much thereof as the appointment should 
not extend to, should be held in trust for all and every the daugh- 
ter and daughters who should be then living of his sister, Mary 
Miles, and the issue then living of such of them as should be then 
dead, equally amongst them per stirpes. The testator’s son died 
under twenty-one without issue in the testator’s lifetime, and the 
testator’s wife also died in his lifetime: Held, that the time of the 
testator’s death was the period at which the persons entitled to take 
under the said residuary bequest were to be ascertained; that not- 
withstanding a daughter of Mary Miles was dead at the date of the 
will, the children of such daughter, having survived the testator, 
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were entitled per stirpes to a share of the said moiety of the resi- 
duary estate; that the children of a daughter of Mary Miles, such 
daughter being living at the death of the testator’s wife, but hav- 
ing died in the lifetime of the testator, were also entitled per stirpes 
to au equal share of the said moiety of such residuary estate, and 
that the share of the child of a daughter would not lapse by the 
death of such child in the lifetime of the testator, but the entire 
share of the class would be divisible amongst the children belong- 
ing to such class who survived the testator. Gaskell v. Holmes, 
3 H. 438. 

20. (Mistake—Evidence.) Testator bequeathed 50001. in trust for 
all and every the child and children of his niece, C. A., and of 
his nephew, the late James C., to be divided amongst them, if 
more than one, share and share alike; and, if there should be but 
one such child, then in trust for such only child; the shares of 
sons to be paid to them at twenty-one, and the shares of daughters 
at that age, or on their marriage. The testator never having had 
a nephew named James C., who had died leaving issue, the chil- 
dren of his late nephew Henry C. (who was the only one of his 
nephews who had left issue) claimed to be interested under the be- 
quest: upon which the master was directed to inquire what persons 
were meant by the testator. It appeared (amongst other things) 
from the evidence before the master, that the testator had had four 
nephews surnamed C.: that two of them were named James, and 
another Henry: that one James died forty years ago, and the 
other about sixteen years before the date of the will; and that 
Henry died about ten years before the date of the will, and was 
the only nephew of the testator who left issue: and the master 
found that his children were the persons intended. ‘The court, 
however, on hearing exceptions to the report, held, that the finding 
was not warranted by the evidence, and referred it back to the 
master to review his report. Daubeny v. Coghlan, 12 S. 507. 
21. (Parol evidence to explain—Ademption.) The testator be- 
queathed a sum of 30001. to his daughter for her separate use for 
life, with remainder to her children as she should appoint, and, in 
default of appointment, to her children equally, with provision for 
survivorship, advancement, and for the substitution of their issue; 
and subject to an annuity and to his debts, he devised and be- 

17* 
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queathed all the residue of his real and personal estate, naming 
securities for money, unto his son absolutely. After the date of 
the will, the testator gave to his daughter and her husband a pro- 
missory note for 500/., then due to the testator. In a suit by the 
children of the daughter against the son, claiming to have the 
legacy of 30001, invested and secured for their benefit, the defend- 
ant tendered parol evidence that, after the date of the will, the tes- 
tator was requested by his daughter to confer some benefit on her 
husband, and that thereupon the testator gave her a promissory 
note, declaring that it was to be in part satisfaction of the legacy 
of 30001., and that the testator was advised by his solicitor that it 
was not necessary to alter his will to give it that effect: Held, 
that this evidence was admissible, as constituting an essential part 
of a transaction subsequent to and independent of the will, of which 
subsequent transaction there was no evidence in writing. That 
the parol evidence was not received as evidence of revocation or 
alteration of any part of the will, but as evidence of a transaction 
whereby the legatee had received part of her legacy by anticipa- 
tion. That the advance to his daughter and her husband was an 
ademption pro tanto of the legacy bequeathed by the will for the 
benefit of the daughter and her children. Whether, if the children 
had been all living at the date of the will, and been named therein 
individually, and not merely described as a class, the advance 
would have been an ademption, guere. Kirk vy. Eddowes, 3 H. 
509. 

22. (Perpetuity—Timber—Title— Vendor and purchaser.) Testa- 
tor devised his real estates to trustees in fee, in trust for T. M. for 
life, with remainder in trust for all the children of T. M. as tenants 
in common in tail, with remainders over, and ultimately in trust 
for his own right heirs; and he bequeathed his personal estate to 
the trustees, in trust for Mary B. for life, with remainder in trust 
for all her children who should attain twenty-one, with remainders 
in trust for T. M. and his children in like manner; and he direct- 
ed that the timber or wood which should be upon his real estates 
should be from time to time made use of for repairing the houses 
thereon, or otherwise for the benefit and advantage of his estates ; 
or that the same should be sold, and the proceeds applied in the 
manner in which his personal estate was thereinbefore directed to 
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be applied: Held, that the direction or trust respecting the timber 
and wood on the estates was not perpetual, but ceased on the in- 
heritance vesting in possession in adult persons. Sylvester v. 
Bradley, 13 8. 75. 

23. (‘Personal representatives” —“Issue.”) Testator directed his 
trustees to sell his real and personal estate, and to pay the interest 
of the proceeds to his daughter for life, and, after her death, to 
assign the principal and the parts of his real and personal estate 
remaining unsold (if any) to her children, when they should at- 
tain twenty-one; and if his daughter should die without leaving 
issue, or leaving issue all of them should die under twenty-one 
and without issue, then to assign the proceeds, and the parts of his 
real and personal estate remaining unsold (if any), to his personal 
representatives, his, her, or their heirs, executors, administrators 
and assigns. The daughter, who was the testator’s next of kin at 
his death, died without having had a child: Held, that by “issue” 
the testator meant ‘children ;” and that the persons who were his 
next of kin at his daughter’s death were entitled under the ulti- 
mate trust. Minter v. Wraith, 13 8. 52. 

24. (Remoteness—Executory limitation.) If a limitation is made 
dependent on the happening of either of two events, one of which 
is too remote, but the other is not, it will take effect if the latter 
event happens. S. C. ib. 

25. (Residue.) Upon the construction of a will: Held, that an ab- 
solute gift of the residue to the testator’s widow was cut down by 
subsequent expressions to a life interest. Held, also, that the chil- 
dren of the testator’s two sons took interests in the residue per 
stirpes. Henn v. Jenkins, 1 C. 365. 

26. (Residue—“Other.”) ‘Testator bequeathed the interest of 10001. 
stock to his granddaughter for life, and gave the residue of his per- 
sonal estate to his wife. He then, after giving certain benefits to 
his daughter and granddaughter out of his real estate, directed 
that, in case both of them, his said daughter and granddaughter, 

| should die without leaving children to attain twenty-one, the pro- 

ceeds of the sale of the real estate, together with the said 1000/. 
stock, should go to the persons who would have been entitled to 
his personal estate under the statute of distributions, in case he 
had died intestate: Held, that the right of the widow to the 10007. 
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stock under the residuary clause was divested by the subsequent 
clause, although she was herself one of the persons who, by virtue 
of that clause, and in the event therein mentioned, was to share 
the 10001.; but held, also, that, until the event happened on which 
the gift was divested, she was entitled to all the dividends. Con- 
struction of the word “other,” contained in a residuary bequest of 
‘all other the rest and residue” of the testator’s personal estate. 
Martin v. Glover, 1 C. 269. 

27. (Revocation—Gift to trustees.) A legacy given to the testator’s 
trustees and executors as a mark of his respect for them, held, not 
revoked by a codicil appointing other trustees in their room, and 
giving a legacy of equal amount to the newly appointed trustees 
and executors in similar language. Burgess v. Burgess, 1 C. 
367. 

28. (Shifting clause—Construction.) The testator bequeathed his 
residuary estate upon trust for his son for life, and after his de- 
cease for the children of his said son, and he directed that in case 
his said son should at any time thereafter come into the actual 
possession of an estate entailed upon him the testator and his issue 
by his late uncle, R. D. of B., then and in such case the provision 
which he had thereinbefore made for his said son, and all and 
every the trusts thereof should cease, determine, and be void, and 
the trustees should thenceforth stand possessed of the said trust 
moneys for the benefit of his other children exclusive of his said 
son; R. D., of B., the late uncle of the testator, had settled three 
estates to uses, which included, after several estates for life and in 
tail, a limitation in remainder to his nephew, the testator, for his 
life, with remainder to trustees upon trust to preserve contingent 
remainders, with remainder to the first and other son and sons of 
the body of his said nephew severally and successively in tail male, 
with divers remainders over: before the date of the will, a tenant 
in tail, who had the then first expectant estate tail, joined with the 
first tenant for life in a recovery, whereby such tenant in tail had 
acquired the fee as to one of the three estates, but whether that 
fact was known to the testator did not appear; after the death of 
the testator, the same tenant in tail came into possession of the 
property and suffered recoveries, whereby the entail as to the two 
remaining estates was barred, and he then devised the three estates 
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to the son of the testator in fee, subject to certain charges, under 
which devise the said son afterwards entered into possession of 
the same three estates: Held, that the possession thus acquired 
was not an actual possession of the estate entailed upon the testa- 
tor and his issue within the meaning of the will. Taylor v. Earl 
of Harewood, 3 H. 372. 

29. (Same.) Testator directed his estates to be settled on G. R. for 
life, with remainder to his issue in tail male in strict settlement, 
upon condition that all persons from time to time to come into pos- 
session of the estates should take and use the name and arms of 
T.: Held, that the estates ought to be settled on G. R. for life, 
with remainder to his sons successively in tail male, with remainder 
to his daughters as tenants in common, with cross-remainders in 

tail male; and that the proviso to be inserted in the settlement, as 

to taking the name and arms and for giving over the estates on 





default, ought to be so expressed as to take away the estates from 
the defaulting party and his descendants only; that is, if a grand- 
son of G. R. were the defaulting party, the consequence ought not 
to extend to the grandson’s brothers. TJ'revor v. Trevor, 13 
| S. 108. 

30. (Same.) ‘Testator made two wills, one of his estates in Sussex 
and the other of his estates in Bedfordshire. By the latter he de- 
vised those estates to trustees in trust to settle them on G. R., who 
was heir to the barony of D., for life, with remainder to his issue 

in tail male in strict settlement; ‘ Upon the like condition to that I 
have made my will of my Sussex estates, so far as the change of 
circumstances will permit, that the said estates shall go over to the 
party next entitled, on the person for the time being possessed be- 
coming entitled to the barony of D.:” Held, regard being had to 
the will of the Sussex estates, that the succession of a child or any 
male issue of a child of G. R. to the barony ought not to exclude 
that child or his issue male from the enjoyment of the Bedfordshire 
estates, unless some other child or the issue male of some child of 
G. R. were in existence to whom those estates might go over. 
S. C. ib. 

31. (Substitution of legacy.) Bequest of an annuity of 8001. to the 
testator’s wife, followed by a bequest among others of an annuity 
of 2001. to the testator’s daughter, and subsequent direction in the 
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same instrument that at the death of the testator’s wife the daughter 
was to have 4001. a-year: Held, that the annuity of 4001. given 
to the daughter was in substitution for, and not in addition to, the 
prior annuity of 2007. given to the same legatee. Yorkney v. 
Hansard, 3 H. 620. 

32. (Vested interest.) Bequest of 10001. to A., upon trust to lay the 
same out in consols and- pay the interest and dividends to B. for 
life; and immediately after her decease, upon trust that the said 
stock should be transferred to B.’s daughter C., in case she should 
then have attained the age of twenty-one years, for her absolute 
use and benefit; but in case the said C. should not have attained 
the age of twenty-one years at the decease of her said mother, 
then upon trust to pay and apply the said interest and dividends, 
as the same should become*due and payable, for the maintenance 
and support of the said C. until she should attain such age of 
twenty-one years, and upon her attainment thereof, upon trust to 
transfer the said stock or fund to the said C. for her use and benefit. 
B. and C. survived the testator. Afterwards C. died in the lifetime 
of B. without having attained the age of twenty-one years: Held, 
that C. took a vested interest in the 10001. Hammond v. Maule, 
1 C, 281. 

33. (Vesting, time of.) ‘Testator bequeathed an estate to trustees in 
trust to pay the interest to his niece for life, and directed that after 
her death the trustees should pay, apply, transfer and dispose of 
the residue amongst her children equally to be divided between 
them share and share alike, to be paid to sons at twenty-one and 
to daughters at that age or on their marriage; and he empowered 
the trustees, after his niece’s decease, or in her lifetime with her 
consent, to raise, pay and apply, for the preferment and advance- 
ment of any of her children, all or any part of their presumptive 
portions under the trusts aforesaid: Held, that there was no gift 
to the children except in the direction to pay to them, and therefore 
their portions did not vest in them until such of them as were sons 
attained twenty-one, and such of them as were daughters either 
attained that age or married. Chevauz y. Aislabie, 13S. 71. 

34. (Absolute conversion—Heir.) Upon the construction of a will: 

Held, that it was the intention of the testator, in the event of his 
wife and any of his children living at his death surviving him, that 
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there should at some time or other be an absolute sale and con- 
version of his real estate for their benefit: Held also, the wife and 
one of the daughters having survived the testator, that the daughter 
did not take by devise or descent from him any real estate descendi- 
ble to her heir at law. Tily v. Smith, 1 C. 434. 

35. (Appointment—Power—7 Will. 4, g& 1 Vict. c. 26, 8. 27.) 
A married lady, having power under her settlement to dispose of 
real and personal property to which her husband was entitled for 
his life, and her husband having agreed subsequently to the mar- 
riage that certain other personal property should be disposed of by 
her in such manner as she thought proper, made a will, commencing 
as follows :—“I, Ann B., the wife of W. B., by the authority of 
my marriage articles, do make this my last will and testament: 
whereas my husband is entitled to the whole of the rents and profits 
of my estates, both real and personal, during his life, from and after 
the decease of myself and my husband I do hereby give, &c.” The 
testator then proceeded to dispose of the property comprised in her 
settlement, and after appointing executors she gave all the rest, 
residue and remainder of her property, both real and personal, to 
G. H.: Held, that the will was an appointment of the property 
comprised in the post-nuptial agreement, as well as of that com- 
prised in the settlement. Harrington vy. Harrington, 13 8. 318. 

36. (Cumulative legacies.) Testator gave the interest of 50,0001. to 
his wife for life, and directed that after her death 10,0001. should 
be set apart out of that sum in aid of his residuary estate, and he 
directed that the interest of the moneys arising from the sale and 
conversion of his real and personal estate, not specifically devised 
and bequeathed, and also of the 10,0001., should be paid to A. for 
life. By a codicil the testator bequeathed to A. the legacy or sum 
of 10,0001., to be paid to him out of my residuary estate: Held, 
that the sum of 10,0001. given by the codicil was distinct from the 
sum of 10,0001, given by the will. Forbes v. Lawrence, 1. C. 
495. 

37. (Same.) Legacies given by different instruments held, under the 
circumstances of the case, to be cumulative. Lyon v. Colville, 1 
C. 449. 

38. (Exoneration of personalty.) Upon the construction of a will : 
Held, that a particular freehold estate of the testator was the pri- 
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mary fund for the payment of a mortgage debt which had been 
charged thereon by the testator in his lifetime, in exoneration of 
the personalty and other estates. Evans vy. Cockeram, 1 C. 428. 

39. (Same.) Legacies held to be charged by the will of a testator 
upon his real estate in exoneration of his personalty. Ashby v. 
Ashby, 1 C. 549. 

40. (Extinction of power.) By the marriage settlement of A. a sum 
of 8000/1. stock was settled upon himself and his intended wife for 
their joint lives and the life of the survivor, and then for the benefit 
of their children, and, if no children, in trust for the settlor, his 
executors, administrators and assigns. After his marriage A. made 
his will, and thereby gave his real estate to P. and his heirs, upon 
the same trusts, as near as could be, as were declared -of the stock 
by the settlement, and after giving certain pecuniary legacies, he 
bequeathed all the rest of his moneys and property of any kind to 
P., his executors, administrators and assigns, upon trust and for the 
benefit cf the objects of his settlement as he might think best. A. 
died, leaving his widow, but no issue of the marriage. P. declined 
to take probate of the will: Held, that whether the course taken by 
P. had or had not the effect of depriving him of the discretionary 
power given to him by the will, he could not, in the events that had 
happened, exercise that power so as to affect the rights of the parties 
interested under the will and settlement, and that the eflect of these 
instruments was to give a life interest to the widow in the real and 
residuary personal estate impeachable of waste, as to the real estate 
to the testator’s heirs, and as to the residuary personal estate to his 
next of kin. Ford vy. Ruzton, 1 C. 403. 

41. (Fraudulent devises, statute of.) The owner in fee of two free- 
hold estates, largely indebted by specialty and simple contract, 
devises one to A. B, in fee, charged with the payment of one-fifth, 
but only one-fifth of all his debts, and devises the other to C. D. 
in fee, charged with the payment of the other four-fifihs, but no 
farther part of those debts. ‘These dev'ses are not within the pro- 
viso of the statute of fraudulent devises. Lyon vy. Golville, 1 C. 
449. 

42. (Lapse—Bequest of specific chattel.) If a testator possessed of 
a specific chattel, or chattel real, bequeath it to A. and the heirs 
of his body, and in default of such issue to B., the death of A. in 
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the testator’s lifetime without issue dees not enable B., though sur- 
viving the testator, to take under the will, but causes alapse. Har- 
ris v. Davis, 1 C. 416. 

43. (Legacy duty.) A direction that all the testator’s legacies shall 
be paid clear, means that they shall be paid clear of legacy duty. 
Ford v. Ruzxton, 1 C. 403. 

44. (Legacy to servant— Wages.) ‘Testator bequeathed to his ser- 
vant C. a legacy of 60001. He afterwards gave to his servants 
who should have been living with him two years at the time of his 
death a year’s wages: Held, that C., who had been living with the 
testator two years at the time of his death, was entitled to a year’s 
wages in addition to the 60001. SS. C. ib. 

45. (Limitations contingent upon failure of issue.) Testator gave 
certain fee farm rents and stock in the funds to trustees upon trust 
to pay the annual produce and dividends to his two nieces, M. and 
N., for their lives, and the life of the survivor, and after the decease 
of the survivor of them unmarried, to convey or transfer the rents 
and the stock to the children of B.; with a proviso, however, that 
if his nieces, or either of them, should marry, the trustees should 
have power to settle the share of the party marrying for her benefit, 
and that of her husband and children; and that in the event of a 
marriage, and children of the marriage who should attain 21, but 
not otherwise, the limitations over in favour of B.’s children should 
be void; and the testator gave the residue of his property to M. and 
N. absolutely. M. and N. both married, but had no children, and 
their settlements provided that in the event of their having no 
children the persons interested under the will should take: Held, 
that the children of B. were entitled. Doyne v. Cartwright, 1 C. 
482. 

46. (Marshalling—Legacies and debts on mortgage—Apportion- 
ment on leasehold estate and other securities.) The testator by 
his wil! bequeathed an annuity to his wife for her life, and made 
it a primary charge in preference to all other legacies on a lease- 
hold estate, which was (together with certain policies of insurance 
on the life of the testator) subject to two mortgages, and he directed 
that if the rents and profits of such leasehold estate should be 
insufficient to pay the wife’s annutity, then the same should be 
paid out of his other personal estate. The mortgagees were paid 
VOL, VI. 18 
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off by the executors out of the produce of the policies and the general 
personal estate: Held, that the wife’s annuity, so far as it fell upon 
the personal estate other than the leasehold estate specially charged, 
was not entitled to priority over the other legacies; that the mort- 
gage debts, to which the leasehold estate specifically charged with 
the annuity was subject, should be apportioned rateably upon the 
leasehold estate and the policies of insurance, according to their 
respective value and amount, and that the legatees (other than the 
wife) were entitled to have the assets marshalled, and to stand in 
the place of the mortgagees of the leasehold estate, to the extent of 
that part of the mortgage debts which should be apportioned there- 
upon. Johnson v. Child, 4 H. 87. 

47. (Particular words—* In the first place” — Priority of legatees.) 
Testator directed his trustees to stand possessed of the residue of 
his estate, upon trust, in the first place, to pay what might be due 
under his covenant to J. S., and then upon trust to set apart and 
invest a sufficient sum to satisfy certain annuities which he be- 
queathed by his will, and, in the next place, after making such 
investment as aforesaid, upon trust to pay the several pecuniary 
legacies bequeathed by his will. ‘The assets were insufficient to 
pay all the legacies and annuities in full: Held, that the annuitants 
had no priority over the legatees in respect of payment. Semble, 
that a legatee who asks a decree for immediate payment of his 
legacy, ought to pray for it by his bill. Thwaites v. Foreman, 1 
C, 409. 

48. (Particular words—Limitation of successive interests in chat- 

tels—Heirs of the body—* Or” construed “ and” —* Surviving” 

construed “ other” —Indefinite failure of issue.) ‘Testator by a 

will made since the stat. 1 Vict. c. 26, after directing payment of 

his debts and bequeathing several specific articles of plate to his 
sister L., desired that all his other plate, jewellery, books, pictures 
and other property, except freehold and leasehold property, should 
be sold, and the produce, afier deducting funeral and other expen- 
ses, be divided in equal parts amongst L., M., N., O. and P. He 
then directed that his freehold house and his leascholds, some of 
which were held for years, and others for years determinable on 
lives, should be kept in hand and let to the best advantage, and the 
produce be divided every half-year to the above-named L., M., N., 
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O. and P., or to their lawful heirs; and in case of there being no 
heirs, the share or shares to be divided in equal parts among the 
surviving legatees. ‘The testator at his death left L. his heiress at 
law and sole next of kin; M., N., O. and P. were not related to L., 
but were related to and capable of inheriting from each other; M. 
died unmarried in the testator’s lifetime: Held, first, that M.’s share 
of the residuary personal estate lapsed for the benefit of the next of 
kin; secondly, that M.’s share of the freehold property did not 
lapse, but went to the surviving devisees, the words “heir and 
lawful heirs” referring to heirs of the body, and “or” being con- 
strued “‘and;” thirdly, that M.’s share of the leaseholds for years 
lapsed and fell into the residue, the words “their being no heir” 
referring to an indefinite failure of issue, and the word “surviving” 
meaning “other.” Harris v. Davis, 1 C. 416. 

49. (Particular words—* Lineal descent.”) Testator gave all the 
residue of his real and personal estate unto and equally between 
and amongst all his relations who might claim and prove their 
relationship to him by lineal descent. He had no wife or issue at 
the time of making his will nor afierwards. He died leaving several 
first cousins his next of kin: Held, that the first cousins were entitled 
to the residuary estate, both real and personal. Craik v. Lamb, 
1 C. 489. 

50. (Particular words—“ Next of kin.”) 'Testator bequeathed his 
residue to his wife for life, remainder to his daughter absolutely ; 
but if his wife survived his daughter, then, at his wile’s death, one- 
third of the capital was to go according to her will, and the other 
two-thirds were to go and be paid “to any other of the next of kin 
of my paternal line.” ‘The daughter was the testator’s sole next of 
kin at his death; and exclusive of her, the testator’s brothers were 
his next of kin at the same time; at the death of the widow (who 
survived his daughter), the daughter’s children were the testator’s 
next of kin according to the statute, but they and the testator’s 
brothers were his nearest of kin, all of them being his relations in 
the second degree: Held, that the brothers as well as the children 
were entitled to the two-thirds of the residue. Cooper v. Denison, 
13. 5. 290. 

51. (Particular words—“ Unmarried.”) ‘Testator gave certain real 
and personal property to trustees, upon trust to pay the annual 
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income to his two nieces, in equal moieties, during their lives, and 
after the death of either of them unmarried, then upon trust to pay 
the whole income to the survivor during her life; upon the death of 
one of the nieces who had married: Held, upon the construction of 
the entire will, that the survivor was entitled to the whole income 
for her life. Doyne v. Cartwright, 1 C. 482. 

52, (Restraint on alienation—Insolvency—Parting with an interest 
—Stat. 1 § 2 Vict.c.110.) ‘Testator gave the dividends of 50001. 
stock to A. for life, and if A. should die then to A.’s wife for life, 
she to lay it out for the good of A.’s children, but if she should 
marry again she should have nothing more to do with the money, 
but the executors should have full power over it, and lay it out as 
they should think best for such of the children as should remain 
under age, “‘and when the youngest child becomes of the age of 
twenty-one years, then this said 50001. stock shall be sold, and the 
money shall be then equally divided between such of the said 
children that shall be then living, equally share and share alike. 
No one of the said children shall be allowed or shall ever sell or 
part with his or her share or interest in this said money until it 
shall be divided. If, on proof of any one or more of them having 
done so, then his or her share will from that time become the pro- 
perty of the other children. This said stock to stand in the names 
of my executors.” The testator died in 1831; A. died in 1836; 
A.’s wife died in 1843, without having married again. The young- 
est child of A. came of age in 1844. In 1841, J. who was one of 
the children of A., and who was afterwards living when the young- 
est came of age, having been arrested for debt, presented his 
petition and obtained his discharge under the stat. 1 & 2 Vict. c. 
110, for the relief of insolvent debtors: Held, that this was a parting 
with J.’s contingent reversionary interest in the capital stock within 
the meaning of the expression contained in the will, and farther 
that the restraint against alienation contained in the will was valid; 
consequently, that the interest so parted with devolved to the other 
children of A. who were living when the youngest attained twenty- 
one. Quere, whether a gift to A. in fee, with a proviso that if A. 
alien in B.’s lifetime the estate shall shift to B., is valid? Churchill 
v. Marks, 1 C. 441. 

53. (Revocation, effect of.) Testator, by a will made since the stat. 
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1 Vic. c. 26, bequeathed the residue of his personal estate and cer- 
tain freehold and leasehold estates in equal shares to L., M., N., 
O., and P.; in a subsequent part of his will he bequeathed to H. 
one-half of the legacy named to each of the other legatees, that is 
to say, one-half what his brother M. ought to receive. By a codi- 
cil the testator declared as follows: “I revoke all that part written 
in my former will which leaves a legacy to H., written in my will 
on the thirty-second and thirty-third lines:” Held, that by force 
of this revocation the will was to be read as if the gift to H. were 
not in it, consequently that such revocation enured to the benefit 
of the other devisees and legatees. Hurris vy. Davis, 1 C. 416. 
54. (Settlement of personalty—Heirs.) A man settles personal 
estate upon himself and his wife for their lives, and then upon their 
children, and, in default of children, upon himself, his executors, 
administrators and assigns, and afterwards directs real estates to 
be settled upon the same trusts as near as can be, as affect the per- 
sonalty. Upon the death of the settlor without children, the real 
estate, subject to the life interest of the widow, goes to his heirs. 
Ford v. Ruzxton, 1 C. 403. 

55. (Tenant for life—Enjoyment in specie or permanent invest- 
ment.) ‘Testator after bequeathing certain leaseholds for years to 
A. who died in the testator’s lifetime, and after bequeathing several 
legacies, gave and bequeathed to trustees all his money in the long 
annuities and other of the public stocks or funds, ready money and 
securities for money, outstanding debts, and all the rest, residue 
and remainder of his estate and effects whatsoever and whereso- 
ever, upon trust, in the first place, by sale thereof, or of so much 
thereof as should be necessary for that purpose, to pay thereout all 
his debts and funeral and testamentary expenses, and the legacies 
by him thereinbefore given, and subject thereto, to pay the divi- 
dends and interest thereof to B. for life, and after B.’s decease to 
permit C. to have the dividends and interest for life, and after the 
decease of the survivor of B. and C. he bequeathed the principal of 
the said trust fund to the children of D.: Held, that the tenants for 
life were not entitled to the enjoyment in specie of the rents of the 
leaseholds and the dividends of the stock, but that the leaseholds 
and stock must be invested so as to be permanently productive for 
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the persons entitled to it according to the limitations of the will. 

Sutherland y. Cooke, 1 C. 498. 

56. (Tenant for life—Right of occupation by—Receiver.) Upon 

the construction of a devise of real property: Held, that an equit- 

able tenant for life was ‘entitled to the personal enjoyment of the 

property upon giving security for the due fulfilment of the objects 

of testator’s will. In order to give effect to the claim of the tenant 
for life, the court, in contravention of a previous letting by the 
trustees of the will to a person who had notice of the trusts, grant- 
ed a receiver of the property, with a direction to let it to the tenant 
for life upon the terms of giving such security. Baylies v. Bay- 

lies, 1 C. 587. 

57. (Uncertainty.) Testator bequeathed his residue to his first 
cousins, the children of his father’s brother of the name of C. The 
testator’s father had two brothers of the name of C., both of whom 

had left children: Held, that the bequest was not void for uncer- 

tainty, but that the children of both the brothers were entitled to 
share in the residue. Hare v. Cartridge, 13S. 165. 

58. (Vesting and devesting.) ‘Testatrix bequeathed the residue of 
her funded property in trust for her niece for life, and after her 
death to be equally divided amongst all her children, whether sons 

or daughters, share and share alike; in case it should happen that 

there was but one child at the niece’s death, then to go to that one 
only child, and in case of failure of issue to go as the niece should 
appoint by her will. The niece had eleven children, three of whom 
died in her lifetime: Held, that all the children took vested interests, 
and, as more than one survived their mother, there was no devest- 

ing of interests. Templeman v. Warrington, 13 S. 267. 
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[Selections from Metcalf’s Reports, Vol. 7; Robinson’s (Virginia) Reports, Vol. 
2; Richardson’s (South Carolina) Reports, Vol. 1; Shepley’s (Maine) Reports, 
Vol. 9; Humphrey’s (Tennessee) Reports, Vol. 4; Pike’s (Arkansas) Reports, 
Vol. 4; Howard’s (S, C. United States) Reports, Vol. 3.] 


ACTION. (Liability of agent to principal for negligence.) G., 
the owner of a vessel bound from Boston to India, procured a letter 
of credit from W. & Co. of London, authorizing R., the master of 
the vessel, to value on them, at six months’ sight, for any sum not 
exceeding 5000/1. in all; and in case of any accident to R., by 
which he might be prevented from using the credit, authorizing P., 
S. & Co., of Batavia, or R. & Co. of Canton, to use the letter of 
credit for account of G.: G. gave this letter and a quantity of 
specie to R., with instructions to proceed to Batavia, call on P., S. 
& Co., and, if practicable, load with coffee and return direct to 
Boston: but if he could not there load for home, then to take there 
a cargo of rice, &c., proceed to Lintin, leave the vessel there, go 
up to Canton, consult R. & Co., and if he could load with teas pru- 
dently, then to put all G.’s funds into the hands of R. & Co., take the 
vessel to Wampoa, and sell the rice: R. proceeded to Batavia, and 
finding the price of coffee too high to load therewith for home, he 
purchased rice, &c. through the houses of P., S. & Co. at Batavia, 

and D. & Co. at Samarang, and paid therefor in six bills, drawn 

by him on W, & Co. under the letter of credit, amounting in the 
whole to 36011. 2s. 10d.: R. then proceeded to Lintin, conferred 
with R. & Co., determined to load with teas, &c., sold the rice, 
and put the proceeds of the sale, and the specie and letter of credit 
furnished by G. into the hands of R. & Co., who furnished a return 
cargo of teas, &c.: No accident happened to R., to prevent him 
from using the credit on W. & Co.: On the letter of credit, when 
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put into the hands of R. & Co., there was an indorsement made 
by R. purporting to state the amount of the several bills that he 
had drawn thereon at Batavia; but one bill so drawn, to the 
amount of 1000/7. was by mistake omitted to be indorsed, so that 
the apparent balance on the letter was 1000/. more than the real 
balance: R. & Co. thereupon drew on W. & Co. for the apparent 
balance, and furnished teas, &c. for G. to the amount so drawn 
for, in addition to the amount of G.’s specie, &c.: All the bills so 
drawn were accepted and paid by W. & Co.: The cargo arrived 
at Boston, and was received by G., who gave notice to R. of the 
overdraft as soon as it was di: overed, and R. insisted that the 
mistake was made by R. & Co. and not by himself: G. thereupon 
disposed of all the teas in the same manner, and paid the aforesaid 
bills to W. & Co.: There was a loss on the whole cargo; and 
after it was ascertained that the overdraft was the mistake of R., 
G. brought an action against R.’s administrator to recover the 
damages sustained by the mistake. Held, that the action was 
maintainable, and that G. was entitled to recover the amount of 
actual loss sustained by him in consequence of R.’s mistake. 
Gould vy. Rich, 7 Metcalf 538. 


. (Proprietors of a franchise liable only for special damages.) 


An individual cannot maintain an action against the incorporated 
proprietors of a canal for damages caused by their omission to 
construct the canal according to the requisitions of their act of 
incorporation, or their omission to keep the canal in repair, if his 
damage be such only as he suffers in common with all others. 
Proprietors of Quincy canal y. Newcomb, ib. 276. 


- (Question for the jury.) In an action by the owner of a coach and 


horses against the driver of another coach, for driving the wheels of 
his coach upon one of the horses attached to the plaintifl’s coach, 
it is a question for the jury, whether the plaintiff’s driver was guilty 
of such misconduct as to prevent the plaintiff’s recovery; and the 
court cannot properly give peremptory instructions to the jury that 
the defendant is entitled to a verdict because of the misconduct of 
the plaintiffs driver. Munroe v. Leach, ib. 274. 

(Agency.) Where a paper, by which “the signers of this do 
agree to join and subscribe our equal proportion of the expenses 
tending a dancing school, to be held at H. in D. to commence as 
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soon as the majority of the school may think proper,” was signed 
by the plaintiff and defendant, and by several others; and where 
it appeared that the school had afterwards been kept by a person 
employed by the plaintiff and two others, and that the plaintiff had 
paid more than his own proportion thereof, and that the defendant 
had paid nothing ; and that the defendant had attended the school 
a part of the time, but had done no act to confer any agency on 
the plaintiff, or had knowledge that any had been assumed, or any 
liabilities incurred by him; it was held, that the action could not 
be supported. Basford v. Brown, 9 Shepley 9. 


. (Against sub-agent.) If a foreigner has employed an agent to 


procure insurance on his vessel, and the agent has employed a 
sub-agent for the purpose, and any lien he had has been removed 
by payment, the owner may bring his action directly against the 
sub-agent, and recover money received by him on account of the 
policy. M’ Kenzie v. Nevius, ib. 138. 


. (Promise for benefit of third person.) Where one person makes 


a promise for the benefit of a third person, that third person may 
maintain an action on such promise. Brown v. O’Brien, 1 
Richardson 268. 


. (Debt.) A joint action of debt lies against the persons who have 


bound themselves by the same writing, to pay a sum of money, 
the one with, and the other without seal. Oldham v. Hunt, 4 
Humphreys 332. 


. (For return of duties.) Since the passage of the act of congress 


of March 3, 1839, chap. 82, which requires collectors of the cus- 
toms to place to the credit of the treasurer of the United States all 
money which they receive for unascertained duties, or for duties 
paid under protest, an action of assumpsit for money had and re- 
ceived will not lie against the collector for the return of such duties 
so received by him. Cary v. Curtis, 3 Howard 236. 


. (For malicious prosecution—Probable cause—Conviction, con- 


clusive evidence of probable cause.) In an action for malicious 
prosecution, or for a conspiracy to injure the plaintiff by a ground- 
less criminal prosecution, the want of probable cause for prosecut- 
ing is essential to the maintenance of the suit, however malicious 
the defendant may have been. 

In an action for a malicious prosecution, if there be a conviction 
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of the criminal offence charged before a magistrate, having juris- 
diction of the subject matter, not obtained by undue means of the 
prosecutor, it will be conclusive evidence of probable cause. 
Payson vy. Caswell, 9 Shepley 212. 

10. (Evidence in action of slander.) Where the defendant, in an ac- 
tion of slander, has pleaded a special justification, admitting the 
speaking of the words, and averring that they were true, without 
pleading the general issue, the plaintiff may give evidence, other 
than what is furnished by the plea itself, of the extent and degree 
of malice, actuating the defandant, in traducing the plaintiff, to 
affect the question of damages. 

And it may well be doubted whether the defendant, in such case, 
by relying upon his justification solely, and failing to sustain it, is 





precluded from giving evidence in mitigation of damages. 

In such action of slander, where it appeared that the plaintiff, a 
minister of the gospel, had been tried before a conference upon a 
charge of having made alterations in certain charges of immoral 
conduct, signed by others, against one of his brethren in the min- 
istry, for the purpose of procuring an investigation thereof; and 
the present defendant, on such trial of the present plaintiff, had 
been active against him, and in connexion with which the charge 
of forgery had been made by the present defendant against the 
present plaintiff; and the truth of which had been set up asa 
special justification on the present trial; it was held, that the plain- 
tiff might give in evidence the proceedings at the trial before the 
conference in aggravation of the damages. 

The mere insertion of other matter in the charges against such 
third person in an additional specification, would not constitute the 
crime of forgery, unless it was done with the intent to defraud or 
deceive some one. 

When the defendant, in an action of slander, has placed his de- 
fence upon the ground, that certain papers were the subjects of 
forgery and had been forged, he has no cause of complaint, if the | 
presiding judge suflers the cause to proceed to trial, and does not 
instruct the jury that the papers were not the subjects of forgery, 
even if they were not so; for if the instruction had been, that they 
were not the subjects of forgery, the plaintiff could not have been 
guilty of that offence, and the instruction must then have been, 
that the defence had not been made out. 
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If the plaintiff altered those charges, after they had been signed, 
with praiseworthy intentions, relying upon that confidence he had ~ 
been accustomed to experience from the brethren of his church, 
while endeavouring, in pursuance of their instigations originally, to 
bring a member of the same denomination to an examination as to 
charges against him, supposed to be susceptible of proof, such 
alteration is not a forgery. Sawyer v. Hopkins, ib. 263. 

11. (Debt on note payable in Louisiana funds.) Debt cannot be 
maintained on a note for so many dollars, in Louisiana funds. 
Hudspeth et al. vy. Gray et al., 4 Pike 157. 

12. (Acceptance on a contingency.) An accepted draft for the pay- 
ment of money, on a contingency which may never happen, will 
not support an action against the acceptor; nor is such an instru- 
ment a bill of exchange. 

Such an instrument is not valid as creating a legal liability 
against the parties to it, though it is competent evidence of the ac- 
ceptor’s liability on a count for money had and received, when 
connécted with proof of the happening of the contingency upon 
which he was to pay. Henry v. Hazen, 4 ib. 401. 

13. (For disturbance of franchise.) A declaration in case by the 
owner of a ferry for the disturbance of his franchise contains two 
counts, each of which is demurred to. The first count sets forth, 
in substance, that the plaintiff was possessed of a legally established 
ferry; that there were good and convenient roads, ways and land- 
ings for the use of the same; and that there was, and of right 
ought to have been, a free and uninterrupted passage for the water 
flowing in and down the river, so as not to affect or injure the 
landings, ways or roads at the ferry: and it charges that the 
defendants wrongfully placed obstructions in the river near the 
ferry and landings, by which the current of the stream was 
checked and diverted, and thrown from and upon the landings (in 
modes particularly described); thereby occasioning the plaintiff 
great labour and expense, destroying or injuring the roads and 
landings, rendering the embarkation and debarkation difficult, and 
preventing the transportation of persons and property, The second 
count is the same, except that, instead of alleging a possession of 
the ferry by the plaintiff, it avers his right to the reversion there- 
of, expectant upon the term of his tenant, in whom the possession, 
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use and enjoyment are charged to be, and that the grievance com- 
plained of is to the prejudice of the plaintiff’s reversionary estate. 
Held, both counts are good on general demurrer: dissentiente 
Allen J., who was of opinion as to the second count, that it not 
being for the accruing damages consequent upon the obstruction, 
but by the reversioner for an injury to the inheritance, it could not 
be sustained without an averment in it of possession of the land- 
ings, or of some right to their use. Patrick vy. Ruffners, 2 Rob- 
inson 209. 

14. (What proof will maintain such action.) In an action by the 
grantee of a ferry against a wrongdoer Who disturbs the enjoyment 
of his franchise, the grant of the franchise from the public, the use 
of the ferry with its appurtenant landings and outlets, and the fact 
of such disturbance, are all that need be established. Nor is it 
material whether the disturbance is by invading the plaintiff’s right 
to the exclusive transportation and tolls, or by obstructing or im- 
pairing his navigation, or by destroying or injuring the landings 
and outlets. Jb. 

15. (Against sheriff’ purchasing at his own sale under fi. fa.) ‘The 
owner of a slave sells her, but remains in possession. ‘The slave 
is afterwards levied upon under execution, and the vendee forbid- 
ding the sheriff to sell, the creditor gives an indemnifying bond 
with security, and then the slave is sold by the sheriff, and the 
sheriff becomes himself the purchaser, though at the time in the 
name of another. In an action of detinue by the first vendee 
against the sheriff so purchasing: Held, the question whether a 
sheriff can acquire title by a purchase at his own sale does not 
arise, but the proper inquiry is whether the title of the plaintiff is 
valid against the execution creditor. Tavenner y. Robinson, ib. 
280. 

ASSUMPSIT. (For tolls.) General indebitatus assumpsit lies for 
tolls. Proprietors of Quincy canal v. Newcomb, 7 Metcalf 276. 

2. (Statute of Frauds.) An oral contract for the sale of land is not 
utterly void by the statute of frauds; and therefore a party who 
advances money on such contract cannot recover it back, if the 
other party is able and willing to fulfil the contract on his part. 
Coughlin v. Knowles, ib. 57. 

AUDITA QUERELA. A debtor, after all his lands were attached, 
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conveyed a part of them to A. by deed with covenants of warranty 
and against incumbrances: The attaching creditor afterwards re- 
covered judgment, and took out execution, and A. paid him a cer- 
tain sum for a release of the attachment on the land thus conveyed, 
under an agreement that the creditor need not apply the money, 
thus paid to him, towards satisfaction of his judgment, because A. 
had no wish to raise a claim against his grantor, on the covenants 
in his deed, as such claim would be worthless: The creditor sub- 
sequently levied his execution on the other land that was attached, 
in part satisfaction of his judgment, and committed the debtor to 
prison, on a pluries execution taken out for the balance of the 
judgment: The debtor thereupon brought a writ of audita querela 
against the creditor, for relief, on the ground that the sum paid by 
A. had satisfied the judgment pro tanto: Held, that the sum paid 
by A. wus not paid on account of the debtor, as it did not come, 
directly or indirectly, out of his funds; and that the writ of audita 
querela could not be maintained. Kimball v. Parker, ib. 63. 

AWARD. (Error on the record.) On an appeal from the judgment 
of the court of common pleas on an award of arbitrators, nothing 
can be considered but some error apparent on the record, which 
would be examinable on a writ oferror. Ward v. American Bank, 
ib, 486. 

2. (Certainty.) An award which directs one party to pay to the 
other a certain sum, within a certain time after the date of the 
award, with interest till paid, is sufficiently certain. Skeels v. 
Chickering, ib. 316. 

3. (What submission is binding.) An equitable title to land of which 
an intestate died seised being set up against his heirs, some of the 
heirs and the claimants enter into an agreement under seal, refer- 
ring the matter to arbitration, and the arbitrators award in favour 
of the claimants, and direct a conveyance by the heirs of their in- 
terest in the land to the claimants: Held, it was competent for the 
adult heirs who were sui juris to enter into the submission, not- 
withstanding there were other heirs interested in the subject who 
were not parties; that the award made in pursuance of such sub- 
mission is binding on the parties to such submission, according to 

















the terms thereof; and that, upon a bill in equity for the purpose, 
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specific execution may be decreed against such parties to the sub- 
mission, and a conveyance compelled of such legal title to the land 
as has descended to them respectively. Boyd’s heirs v. Magru- 
der’s heirs, 2 Robinson 761. 

ADMIRALTY. (Agreement of consortship.) An agreement of con- 
sortship between the masters of two vessels engaged in the busi- 
ness known by the name of wrecking, is a contract capable of 
being enforced in an admiralty court, against property or proceeds 
in the custody of the court. Andrews vy. Wall, 3 Howard 568. 

ATTORNEY AT LAW. An attorney may receive the money due 
on an execution, and enter satisfaction on the record. Taylor v. 
Easterling, 1 Richardson 310. 

2. (Negligence.) If an attorney at law has been grossly negligent 
in the management of a demand entrusted to him for collection, 
and has promised to pay the amount to the creditor, an action may 
be sustained against the attorney without first making a demand 
of the money. Dorrance vy. Hutchinson, 9 Shepley 357. 

ASSIGNMENT. (When legal.) A city officer, who is chosen for a 
year, subject to be removed from office at any time, at the will of 
the mayor and aldermen, and whose salary is payable quarterly, 
may legally make an assignment of a quarter’s salary before the 
quarter expires. Brackett vy. Blake, 7 Metcalf 335. 

2. (Evidence of consideration.) A share of the proceeds of a testa- 
tor’s estate being bequeathed to a feme covert, and her husband 
having assigned the same, a bill is filed by the assignee, which 
alleges that the assignment was in consideration of 1500 dollars. 
The executor and the feme both answer, but the answers do not 
deny the consideration, or call for proof of it; and the deed of 
assignment purports on its face to be in consideration of 1500 dol- 
lars. Jt seems, there being no such denial or call for proof, the 
deed is prima facie evidence of the allegation in the bill. Brown- 
ing v. Headley, 2 Robinson 342, 

BANK. (Evidence of organization not necessary in an action bya 
bank.) It is not necessary, in order to maintain an action by an 
incorporated bank, that such bank should show a regular organi- 
zation, according to the directions of the Rev. Sts. c. 44. It is, in 
general, sufficient to give evidence of the act of incorporation, and 
the actual use of the powers and privileges thereby conferred. 
Farmers’ & Mechanics’ Bank vy. Jenks, 7 Metcalf 592. 
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BANKRUPT. (Fiduciary debt.) A collector of city taxes is “a 
public officer,” within the first section of the United States bank- 
rupt act of 1841; and a debt which he owes the city in conse- 
quence of a defalcation in his office of collector, is a fiduciary debt. 
Morse v. City of Lowell, ib. 152. 

2. (Lien.) In Kentucky, the creditor obtains a lien upon the property 
of his debtor by the delivery of a fi. fa. to the sheriff; and this 
lien is as absolute before the levy as it is afterwards. Suvage’s 
assignee v. Best, 3 Howard 111. 

BILLS OF EXCHANGE, ( When bills are due.) When a creditor, 
residing in Louisiana, drew bills of exchange upon his debtor, re- 
siding in South Carelina, which bills were negotiated to a third 
person, and accepted by the drawee, the creditor had no right to 
lay an attachment upon the property of the debtor, until the bills 
had become due, were dishonoured, and taken up by the drawer. 
Black v. Zacharie, ib. 483. 

2. (Evidence of indorsement.) If the plaintiff brings his action as 
indorsee of a bill of exchange against the acceptor, and sets forth, 
in his declaration, an indorsement to certain copartaers, by the 
name of their firm, and an indorsement by them, also in their part- 
nership name, to himself; and on the trial, he produces the bill, 
and proves this indorsement to have been made by one of the part- 
ners by the name of the firm; this is prima facie evidence of that 
indorsement, and of the title of the plaintiff through them to the 
bill. Davenport v. Davis, 9 Shepley 24. 

3. (Notice of non-payment.) To charge the drawer of a bill of ex- 
change by putting a notice of non-payment into the mail, when he 
resides in a different state from that in which the demand on the 
acceptor was made, and when there is a town of the same name 
in at least two states, the direction of the notice should not only 
name the town in which the drawer resides, but also the state. 
Beckwith v. Smith, ib. 125. 

4. (When presentment to be made.) When a bill or note is not pay- 
able at a place where there are established business hours, a pre- 
sentment for payment may be made at any reasonable hour of the 
day. Dana v. Sawyer, ib. 244. 

5. (Verbal acceptance.) A verbal acceptance of a bill is sufficient 
to bind the acceptor, but the words from which such acceptance is 
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to be inferred, must not be equivocal. Walker v. Lide & 
M’ Lauchlin, 1 Richardson 249. 
6. (Character of a draft payable in Arkansas money.) A draft pay- 
able “in Arkansas money of the Fayetteville branch,” cannot be j 
made the basis of an action against the acceptor thereof. Haw- 








kins y. Watkins, 4 Pike 481. 
. (Place of payment material.) The place of payment of a bill of 
exchange, whether designated in the bill itself, or in the acceptance, 
is a material part of the contract; and a mis-statement of it in the 
declaration is fatal. Walker v. Walker et al., ib. 643. 
BOUNDARIES. (When title inferred from priority of occupation.) 
Where the documentary title to lands of adjoining owners does not 
fix the boundary line between them by admeasurement, monuments, 
or otherwise, the title of either will be inferred from priority of oc- 
cupation. In such a case, the erection of a building, by one of the 
adjoining owners, on his own land, with eaves overhanging land 
that has not been occupied in any way by the other owner, is a prior 
occupation and possession of the land under the eaves, and the sub- 
sequent cultivation or use of that land by the other owner cannot } 
be regarded as an interruption of such prior occupation and posses- 
sion. So if one of the adjoining owners encloses, or otherwise uses, 
land up*to a certain line, which he claims as his boundary line, this 
will be regarded as a prior occupation and possession up to that 
line, as asainst the other owner, who subsequently erects a build- 
ing on that line, with eaves overhanging the land thus enclosed or 
used. Thacker vy. Guardenier, 7 Metcalf 484. 

2. (Natural objects.) A call for course and distance must yield to 
a call for natural objects. Massengill v. Boyles, 4 Humphreys 
205. 

BOND. (What indorsement is evidence to repel presumption of 
payment.) An indorsement of credit on a bond, made by the ob- 
ligee within the period that raises the legal presumption of pay- 
ment, is evidence for him for the purpose of repelling that pre- 
sumption. Dabney v. Dabney, 2 Robinson 622. 

CONTRACT. (Offer of reward.) The mayor of the city of Boston 
caused an advertisement to be published, for about a week, in the 
daily papers of the city, stating that there had been a frequent and 
successful repetition of incendiary attempts, and offering a reward, 
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to be paid by the city, for the apprehension and conviction of any 
person engaged in these attempts: Held, that this was not to be re- 
garded as an unlimited offer, continuing till it should be formally 
withdrawn, but as limited to a reasonable time; and that it ceased 
to be an offer after the lapse of three years and eight months. 
Loring vy. City of Boston, 7 Metcalf 409, 
2. (For release of dower.) Where one contracted with another, 
| that his wife should, within six months, convey and release to the 
other party her right of dower in certain land then conveyed to 
him; if the deed, within the six months, was executed and deliver- 
ed to one authorized by the grantce to receive it, or to one not so 





authorized, but who was afterwards authorized by him to retain 
it for his use, it would operate as an effectual conveyance within 
the six months; and the contracting party would have performed 
the condition of his contract. Turner v. Whidden, 9 Shepley 121. 
3. (When time, essence of.) If there was an agreement in the first 

i instance as to the time within which a contract was to be perform- 

| ed, and there has been no waiver of it, time is of the essence of 

j the contract. Allen v. Cooper, ib. 133. 

| 4. (Part performance.) A contract cannot be rescinded, on account 
of fraud in obtaining it, without mutual consent, if circumstances 
be so altered by a part execution, that the parties cannot be put in 
statu quo; for if it be rescinded at all, it must be rescinded in toto, 
Potter v. Titcomb, ib. 300. 

5. (Discharge by act of God.) Ifa stipulation be for the perform- 
ance of an act, which the party alone is competent to perform, and 
he is prevented by the act of God from performing it, the obliga- 
tion is discharged. Knight v. Bean, ib. 531. 

6. (Marriage settlement.) What marriage settlement makes the 
husband a mere trustee for the wife, and precludes all individual 
interest in her personalty. Matthews §» Co. vy. Woodson, 2 Rob- 
inson 601, 

CHALLENGE OF JURORS. (Right to peremptory challenge.) 
The right of a party, who is put on trial for a capital offence, to a 
peremptory challenge of jurors, must be exercised, if at ail, before 
the jurors are interrogated by the court concerning their bias of 
opinions. Commonwealth vy. Rogers, 7 Metcalf 500. 

CONSIGNOR AND CONSIGNEE. (Where advances to be re- 

19* 











222 JURISPRUDENCE. 








paid.) Where a partner in a mercantile house in Boston was sent 
to Mobile for a limited time, to do, among other things, commission 
business there, and goods were consigned to him from Boston, and 
advances were made on the goods by the house at Boston, it was 
held, in the absence of any special agreement, that the advances 
were to be repaid at Boston, and not at Mobile, and that the ex- 
pense of remitting the proceeds of the goods, including a premium 
on exchange, if incurred prudently, and according to the course of 
mercantile dealing, was chargeable to the consignor. Carter v. 
Cunningham, ib. 491. 

CONSPIRACY. (Indictment.) An averment, in an indictment for 
a conspiracy, that the defendants conspired to defraud A., is not 
supported by proof that they conspired to defraud the public gene- 
rally, or any individual whom they might meet and be able to 
defraud. Commonwealth vy. Harley, ib. 506. 
CONSTITUTIONAL LAW. (Liability of public officer.) A 
public officer, acting from a sense of duty in a matter where he is 
required to exercise discretion, is not liable to an action for an 
error of judgment. Kendall vy. Stokes et al., 3 Howard 87. 

2. (Relief law.) A law of the state of Indiana, passed after an exe- 
cution was issued, requiring that property should be appraised and 
not sold unless it brought a certain amount, could not avoid the 
deed of the sheriff in a case where the property was sold without 
appraisement. Gantly’s lessee vy. Ewing, ib. 707. 

3. (Right of imprisonment.) The right of a creditor to imprison the 
body of a debtor existing at the time of the formation of the con- 
tract is no part of the contract. It is a remedy given by law for 
the enforcement of the contract, and may be repealed. The legis- 
lature may vary the nature and extent of the remedies and pre- 
scribe the times and modes in which remedies shall be pursued ; 
yet have no power to abolish all the remedies existing at the time 
the contract was made, so as to leave the creditor no redress. 
Woodfin vy. Hooper, 4 umphreys 13. 

CONSTRUCTION OF STATUTES. (Opinions in debates.) The 


court, in construing ap act, will not consider the motives or rea- 


sons, or opinions expressed by individual members of congress in 
debate, but will look, if necessary, to the public history of the 
times in which it was passed. Aldridge et al. vy. Williams, 3 
Howard 1. 
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2. 


3. 


(Rule of decision.) The mere construction of a will by a state 
court does not, as the construction of a statute of the state, consti- 
tute a rule of decision for the courts of the United States. If such 
construction by a state court had been long acquiesced in, so as 
to become a rule of property, this court would follow it. Lane v. 
Vick, ib. 464. 

(Clause of forfeiture.) A clause of forfeiture in a law is to be 
construed differently from a similar clause in an engagement be- 
tween individuals. A legislature can impose it as a punishment, 
but individuals can only make it a matter of contract. State of 
Maryland y. Baltimore & Ohio Railroad company, ib. 534. 


CORPORATION. (In an action for tolls, cause of forfeiture not 


to 


pleadable.) A company was incorporated with authority to make 
a canal of a depth and width sufficient for the passage of vessels 
not drawing more than nine feet of water, and to take the land of 
individuals therefor, on making them compensatica, and to demand 
toll for the passage of all vessels through the canal, as soon as the 
same should be passable for vessels; provided, that if the corpora- 
tion should “ not complete a canal as aforesaid, passable for ves- 
sels drawing nine fect of water, within three years,” the act of in- 
corporation should be void: The corporation made a canal within 
three years, and established the rate of toll; and A.’s vessel, more 
than ten years afterwards, passed through the canal many times. 
Held, in a suit by the corporation against A. to recover tolls, that 
A. could not show, either in bar of the action, or for the purpose 
of reducing damages, that the canal was not so constructed as to 
admit vessels drawing nine feet of water. 

Where a corporation, which is authorized to demand a toll not 
exceeding a certain rate, at first establishes the toll at one rate, 
and afterwards at a higher rate, it is not necessary, in a suit to 
recover the higher rate of toll, that the corporation should show 
that the defendant had notice that the rate had been changed. 
Proprietors of Quincy canal v, Newcomb, 7 Metcalf 276. 


. (Contract may be binding though an abuse of corporate powers.) 


A contract with a corporation may be binding on the parties, 
though it may be an abuse of the corporate powers, for which the 
corporation may be answerable to the government which created 
it. Bank v. Hammond, 1 Richardson 281. 
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3. (Deed of assignment by president of corporation.) A corpora- 
tion can exercise no powers but those which are expressly confer- 
red upon it by the charter, or those which are necessary to enable 
it to carry into effect the purposes for which it was created. 

A corporation has power to make a deed assigning its effects to 
a trustee for the benefit of creditors. 

It is not necessary that the officer of a corporation making a 
deed on behalf of the corporation, should be authorized by power 
of attorney to affix the seal of the corporation. 

Where the president of a corporation makes a deed on behalf 
of the corporation and affixes the seal of the corporation thereto, 
it will be presumed, in the absence of proof, that he was duly au- 
thorized by a vote of the board to make the deed. Hopkins v. 
Gallatin Turnpike company, 4 Humphreys 403. 

CHANCERY. (Review.) ‘The supreme court has no power to re- 
view its decisions, whether in a case at law or in equity. A final 





decree in chancery is as conclusive as a judgment at law. Wash- 
ington Bridge company vy. Stewart, 3 Howard 413. 
2. (Redress by.) In case of controversy, a court of equity is the ' 
proper tribunal to prevent an injurious act by a public officer, for 
which the law might give no adequate redress, or to avoid a mul- 
tiplicity of suits, or to prevent a cloud from being cast over the 
title. Carroll y. Safford, ib. 441. 
3. (Trial of issue.) When an issue is directed by a court of chancery, 
to be tried by a court of law, and in the course of the trial at law, 
questions are raised and bills of exceptions taken, these questions 
must be brought to the notice and decision of the court of chancery 
which sends the issue. 

If this is not done, the objections cannot be taken in an appel- 
late court of chancery. 

If the chancery court below refers matters of account to a mas- 
ter, his report cannot be objected tc in the appellate court, unless 
exceptions to it have been filed in the court below in the manner 
pointed out in the seventy-third chancery rule of this court. 
Brockett v. Brockett, ib. 691. 

4. (Equitable title no defence to suit at law.) An equitable title is 
no defence in a suit brought by the United States to recover pos- 
session of land. An imperfect title derived from Spain, be‘ore the 
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cession, cannot be supported against a party claiming under a 
grant from the United States. United States v. King et al., ib. 773. 


5. (Injunction not granted to restrain darkening of windows.) A 


lessor is not entitled, during the continuance of the lease, to an 
injunction to restrain the lessee from obstructing and darkening 
windows in the demised tenement, unless the injury will probably 
be irreparable, or cannot be compensated by damages recovered in 
a suit at law. 

A. demised to C., for eleven years, a warehouse bounded on 
vacant land of S., “‘ excepting and reserving unto said A. the right 
to stop up and build against the five windows in said warehouse, 
which front upon” S.’s land, “and also to build against and put 
timbers into the wall, on the side of said warehouse in which the 
said five windows are, at his pleasure:” C. afterwards took a lease 
from S. of said vacant land for fifteen years, terminable by him- 
self in ten years, and proceeded to erect a building thereon, in 
contact with the wall of said warehouse in which said windows 
were. Held, that A. was not entitled to an injunction to restrain 
C. from so doing. Atkins y. Chilson, 7 Metcalf 398. 


CONSIDERATION. (Sale of spirituous liquors.) When part of 


the consideration of a promissory note is illegal, the whole note is 
void. 

If a part of the consideration of a note be spirituous liquors, sold 
by the payee in less quantities than twenty-eight gallons, without 
license therefor, in violation of the statute, such note is wholly 
void. 

And where partial payments have been made, less than the 
amount charged for ardent spirits, thus sold without license, and a 
note has been given for the balance of the account, it will never- 
theless be entirely void. Deering v. Chapman, 9 Shepley 488. 


DAMAGES. (In trover.) In trover by a mortgagee of property 


against one who purchased it of the mortgagor, after it was mort- 
gaged, and sold it to a stranger, the damages are the value of the 
property, and interest thereon from the time of the sale by the de- 
fendant, and not from the time of his purchase. Barry v. Ben- 
nett, 7 Metcalf 354. 


DECHIT. (Concealment.) A. in a written representation that B. 


was entitled to credit, concealed the fact that B. was a minor, with 
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the view to give him a credit, knowing or believing that he would 
not obtain credit if that fact was known: C. sold goods to B. on 
credit, upon the faith of A.’s representation: B. did not pay for the 
goods, but left the country, and went on a whaling voyage. Held, 
that A. was guilty of an actionable fraud, and that C. was entitled 
to recover of him the amount of the goods, without first bringing 
an action therefor against B. Kidney v. Stoddard, ib. 252. 
DEED. (Possession.) ‘The visible possession of an improved estate 
by the grantee, under his deed, even if no visible change of the pos- 
session takes place at the time of the conveyance, is implied notice 
of the sale to subsequent purchasers, although his deed has not 
been recorded. 

To this there may be an exception, when the second purchaser 
is proved to have known, before the conveyance to the first pur- 
chaser, that he was in possession without claiming title, or where 
from the circumstances such knowledge must be presumed. 

With respect to implied notice, the law will not give to an 

attaching creditor any rights superior to those of a second pur- 
chaser. Matthews v. Demerritt, 9 Shepley 312. 
DEVISE. (Duty of executor.) Where a testator devised certain 
property to his infant daughter, to be delivered over to her when 
she should arrive at the age of eighteen years, and the daughter, 
at the age of sixteen, married the executor who had the principal 
management of the estate, and possession of the property devised, 
he must be considered as holding it as executor, and not as hus- 
band. 

The executors had no power to deliver the property to the 
daughter, or to her guardian, or to her husband, before the hap- 
pening of the contingency mentioned in the will. 

The law of the state of Mississippi, providing that a wife should 
retain such property in her own right, notwithstanding her cover- 
ture, having gone into operation before her daughter arrived at the 
age of eighteen years, the distribution to her must be considered 
to have been made under that law. 


The property, therefore, cannot be held responsible for the hus- 
band’s debts. Price v. Sessions, 3 Howard 624. 
DOWER. (Statute of limitations.) A writ of dower is not barred 
by the statute of limitations—Rev. Sts. c. 119,§1. Parker v. 
Obear, 7 Metcalf 24. 
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ERROR. (Bar to writ of error.) An affirmance of a judgment, on 


a writ of error to which in nullo est erratum is pleaded, is a bar 
to a second writ of error to reverse the same judgment for any 
error apparent on the recora when it was brought before the court 
on the first writ. Booth v. Commonwealth, ib. 285. 


EVIDENCE. (1'0 support indictment for sale of spirituous liquors.) 


a 


On the trial of an indictment charging the defendant with selling 
spirituous liquors without license, the docket and minutes of the 
county commissioners, before their records are made up, are com- 
petent evidence for the government; and if no license to the de- 
fendant appear on such docket or minuies, it is prima facie evi- 
dence that he was not licensed. 

An allegation in an indictment, that the defendant, without being 
licensed according to law, sold spirituous liquors to A., is proved 
by evidence that A. bought the liquors of the defendant for B., at 
B.’s request and with his money, without disclosing that fact to 
the defendant. Commonwealth v. Kimball, ib. 304. 


. (Declarations of testator.) The declarations of a testator, before 


or after making his will, of his purpose and intentions therein, are 
not admissible in evidence, to control or explain it. Weston v. 
Foster, and Osborne vy. Varney, ib. 297, 301. 


. (Of entries.) In a suit by or against an administrator, he cannot 


give in evidence an entry, relating to the matter of the suit, made 
by his intestate in a memorandum book concerning his own busi- 
ness, in respect to a transaction of a kind concerning which 
vouchers and evidence of a more satisfactory character are usual- 
ly preserved, and where such entry is not proved to have been 
made at the time when it purports to have been made, and is not 
corroborated by any other evidence. Watts v. Howard, ib. 478. 
(Declaration of maker.) In an action by the pawnor of a note 
more than six years old, to recover damages of the pawnee, for 
not returning it after the debt for which it was pledged was paid, 
the defendant cannot give in evidence the declaration of the maker 
of the note, that nothing was due thereon to the plaintiff. Thomas 
v. Waterman, ib. 227. 


5. (Burden of proof.) In an action against the indorser of a note 


by an indorsee who received it of the maker, the burden of proof, 
as to facts set up in avoidance of the note, is on the defendant, al- 
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though he was apprised, when he received the note, that the de- 
fendant indorsed it merely for the maker’s accommodation. Lin- 
coln v. Stevens, ib. 529. 

6. (Conclusiveness of verdict.) Where the pleadings in a case make 
single questions, to which the verdict directly applies, the verdict 
is per se conclusive between the parties, as to the matters decided 
by it. But where the pleadings present two or more distinct pro- 
positions, and the verdict may be referred to either, both, or all, 
it is not conclusive, but only prima facie evidence, on any one of 
the questions, and may be rebutted by evidence aliunde. 

In an action of trespass to try title, where the general issue alone 
is pleaded, a verdict for the defendant is not conclusive, but only 
prima facie evidence against the plaintiff on the question of title. 
The presumption may be rebutted, by showing by parol, that the 
verdict was rendered on the ground that no trespass was proved. 
Henderson v. Kenner, 1 Richardson 474. 

7. (Certificate of notary.) The certificate of a notary, that he gave 
due notice to an indorser, is not admissible evidence, unless it be 
made at the time of the protest, and be made “in or on the pro- 
test.” Winchester v. Winchester, 4 Humphreys 51. 

8. (Of similar acts at a different time.) When the offence charged, 
is the passing counterfeit coins, the guilty knowledge of the de- 
fendant being in issue, proof that the defendant passed other coun- 
terfeit coins of the same character, about the same time, and the 
circumstances under which they were passed by him, as that wit- 
ness won them at a gambling house, is competent evidence. 

. Powers v. The State, ib. 274. 

9. (Of party to negotiable paper.) When a party to negotiable paper 
has given it value and currency by the sanction of his name, he 
shall not afterwards invalidate it, by showing, upon his own testi- 
mony, that the consideration on which it was executed was illegal. 
Henderson v. Anderson, 3 Howard 73. 

10. ( Vagueness of objection.) Wherea general objection is made, in 
the court below, to the reception of testimony, without stating the 
grounds of the objection, the court consider it as vague and nuga- 
tory; nor ought it to have been tolerated in the court below. 
Camden v. Doremus, ib. 515, 

11. (Competency of witness.) Where an individual attempts “to 
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establish a common right in all the inhabitants of” a town, to 
enter upon the flats of another, and take therefrom “ muscle-bed 
manure,” an inhabitant of that town is not a competent witness to 
establish such right. Moor: v. Griffin, 9 Shepley 350. 


EXECUTOR AND ADMINISTRATOR. (Administration ac- 


count.) Where an executor, to whom real estate is devised in 
trust, is authorized by the will to take down any part of the testa- 
tor’s buildings, and to rebuild, to erect additional buildings, and to 
hire money for the purpose of bettering the trust estate, he may ad- 
vance his own money for the like purpose, and charge it in his 
general administration account. Watts v. Howard,7 Metcalf 478. 


. (Assent to legacy.) Where a legacy has been left to a married 


woman, whose husband has deserted her and lives in another state, 
an assent by the executor, so as to vest the title in the husband, 
and make it liable to attachment for his debts, will not be pre- 
sumed, from the mere fact that the executor has permitted the 
property to go into the wife’s possession, and that she has received 
the profits to her own use. Pressley y. M’Donald,1 Richardson 
27. 


- (Cannot sue for property in another state.) Plaintiff, administra- 


tor of J. R., under letters of administraton granted in South Caro- 
lina, brought trover for a conversion in North Carolina, since the 
death of the intestate, of three slaves. The intestate, at the time 
of his death, was domiciled in South Carolina, but, at that time, 
the slaves were not in this state, nor had they been here since: 
Held, that the grant of administration conferred on the plaintiff no 
title to the slaves, and he was non-suited. 

The title of an administrator, though he be the administrator of 
the place of the intestate’s domicil, does not extend to personal 
property in a foreign country. Carmichael v. Ray, ib. 116. 


FIXTURES. (When annered to freehold.) Fixtures, erected on 


mortgaged land by the mortgagor, are annexed to the freehold, 
and cannot be removed by him before the mortgage debt is paid ; 
and the removal of them by the mortgagee, after the mortgagor’s 
death, does not vest the property thereof in the mortgagor’s repre- 
sentative. 

Where a mortgagor began the erection, on a parcel of mortgaged 
land, of a building intended for a dwelling-house, and to stand 
VOL, YI. 20 








230 JURISPRUDENCE. 


there, and also began to erect, on the same parcel, a smaller build- 
ing, standing on posts fixed in the ground, and intended to be used 
by him as a dwelling-house, until the larger building should be 
finished, it was held that both the unfinished erections were fix- 
tures. Butler y. Page, 7 Metcalf 40. 

FORCIBLE ENTRY AND DETAINER. A defendant, after ap- 
pealing to the court of common pleas from a judgment rendered 
against him by a justice of the peace, in a suit on the Rey. Sts. c. 
104, § 4, to recover possession of a tenement, voluntarily removed 
from the tenement, and the plaintiff thereupon took and kept pos- 
session thereof. The defendant aflerwards entered his appeal, and 
was defaulted: Held, that the plaintiff was entitled to judgment; 
the defendant not having taken advantage, at the term when he 
entered his appeal, of the plaintiff’s entry and possession, by way 
of plea puis darrein continuance. Crosby v. Wentworth, ib. 10. 
FORGERY. (Evidence.) An indictment for uttering as true a 
forged promissory note, purporting to be made by A., payable to 
B. or order, is proved by evidence of the uttering of such note with 
the indorsement of B.’s name on the back thereof. Commonwealth 
v. Adams, ib. 50. 

FRAUDS, STATUTE OF. (Promise of third party to pay debt.) 
Where one has a complete and enforcible lien on the property of 
his debtor, a promise of a third person to pay the debt, on condition 
that the property under the lien is given up, is not within the sta- 
tute of frauds. Dunlap v. Thorne, 1 Richardson 213. 
GUARANTY. (Authority—Notice.) H., wishing to borrow money, 
executed a bond which was partly blank, and defendant guaranteed 
the payment, by writing indorsed on the bond. Held that if de- 
fendant authorized H. to complete the bond, and deliver the gua- 
ranty along with it, he was bound. 

The guarantor of a bond, who engages to pay absolutely, if the 
obligor should not, is not entitled to notice of non-payment; nor 
will he be discharged on the ground of laches, if there was no ex- 
tension of time to the obligor, or other act of the obligee, by which 
he was injured. Bank vy. Hammond, ib. 281. 

GUARDIAN AND WARD. ( Validity of decree appointing guar- 
dian.) Where a party, who has due notice of an application to 
the probate court to place him under guardianship as a person non 
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compos mentis, attends the court and resists the application, and 

the court, after the hearing, adjourns the case from time to time, it 

is not necessary to the validity of a decree adjudging him to be non 
compos mentis, and appointing a guardian over him, that notice 

7 should be again given to him before passing such decree. 

' The legislature has power to authorize the guardian of a person 
non compos mentis to sell a part of his ward’s real estate, and 
1 apply the proceeds to discharge incumbrances on other parts 

thereof. And notice need not be given to the ward before grant- 
ing such authority to his guardian. Davison vy. Johonnot, 7 
Metcalf 388, 

2. (Action against guardian for necessaries.) In an action brought 
by keepers of a boarding-school against a guardian, for board, 
tuition, and other necessaries furnished to the ward, the adminis- 
trator of a previous guardian is a competent witness for the plain- 
tiffs. But if it appear that the board, tuition, and other necessaries 
were furnished at the request of the previous guardian, and no ex- 


: press promise has been made by the second guardian to pay 
wt therefor, the action against the second guardian for the same 
; cannot be maintained. Young v. Warne, &c., 2 Robinson 420. 


HUSBAND AND WIFE. (Conveyance by husband in trust for 
Ht wife, when not fraudulent.) That a husband, when creditors will 
not thereby be defrauded, may voluntarily, and without pecuniary 
consideration, convey a portion of his estate in trust for the benefit 
of and by way of advancement to his wife, there can be no doubt 
in a court of equity. 

And if he thinks proper to pay for an estate, and t6 direct the 
conveyance of it to be made to her, in the absence of any inten- 
tion, manifested at the time to the contrary, it will be presumed to 





be for an advancement to her. 

Where a conveyance of land was made to a third person, by 
order of one in trust for his wife, although not so expressed in the 
deed, and afterwards the estate was by the verbal direction of the 


> husband transferred to the wife; it was held, that after the death 

ST of the wife, the @state could not be reclaimed from her heirs by the 
husband, or his heirs. Spring v. Hight, 9 Shepley 408. 

IMPLIED WARRANTY. (Of soundness.) Plaintiff purchased 

from defendant a negro boy, who was lame from a wound in the 
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foot, for a full price, and took a bill of sale without warranty of 
soundness. The plaintiff was informed by the defendant of the 
wound, and before purchasing, got a physician to examine it, who 
thought it was slight, and would soon heal. The boy died a few 
days after with the lockjaw, produced by the wound in the foot. 
The plaintiff not having been misled by any false suggestion or 
concealment, it was held that there was no implied warranty of 
soundness. 

As a general rule, no implication of warranty arises where the 
purchaser knows of the disease from which the death or injury 
arises, and fails to take an express warranty. Miller vy. Yar- 
borough, 1 Richardson 48. 

INDICTMENT. (Charging two distinct offences.) This indictment 
against an overseer of a road averred, that the road of which he 
was overseer was ruinous and out of repair; and that it was not 
measured and mile-marked, and that no posts of durable wood at 
each mile were set up: Held, that it charged two distinct offences 
in the same count, and was therefore not a good indictment. 
Greenlow v. The State, 4 Humphreys 25. 

INFANT. (Liability of for wife’s debts.) A husband, though an 
infant, is liable for debts contracted by his wife before marriage. 
Butler vy. Breck, 7 Metcalf 164. 

INNKEEPER. (Lien on goods of guest.) An innkeeper has a lien 
on the goods of his guest, for the amount of his bill. Dunlap v. 
Thorne, 1 Richardson 213. 

INSANITY. (Defence of.) A party indicted is not entitled to an 
acquittal on the ground of insanity, if, at the time of the alleged 
offence, he had capacity and reason sufficient tu enable him to dis- 
tinguish between right and wrong, and understood the nature, 
character and consequences of his act, and had mental power 
sufficient to apply that knowledge to his own case. 

Where the delusion of a party is such, that he has a real and 
firm belief of the existence of a fact which is wholly imaginary, 
and under that insane belief he does an act which would be jus- 
tifiable if such fact existed, he is not responsible for such act. Nor 
is a party responsible for an act done under an uncontrollable 
impulse, which is the result of mental disease. 

Where professional men, who have long been conversant with 
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insanity in its various forms, and have had the superintendence of 
insane persons, attend the trial of a party who is indicted for a 
crime, and whose defence is insanity, and hear the testimony in 
the case, their opinions on the question whether the party was 
insane, are competent evidence, though they never personally ex- 
amined the party. 

A jury is authorized to find that a party, who is indicted, was 

insane at the time of the alleged offence, if the preponderance of 
the evidence is in favour of his insanity. Commonwealth v. 
Rogers, 7 Metcalf 500. 
INSURANCE. (When total loss.) Where an injury to an insured 
vessel can be repaired at an expense less than her value when 
repaired, the assured cannot recover for a total loss without 
abandoning to the underwriters. 

Where an insured vessel is broken up and sold in consequence 
of an injury received, without an abandonment to the underwriters, 
and a suit is brought on the policy, the proceeds of the materials 
sold are to be deducted from the sum which the assured would be 
entitled to recover if there had been an actual total loss of the 
vessel. Smith v. Manufacturers’ Ins. Co., ib. 448. 


JUDGMENT. Where A., B. and C. are sued on a joint contract, 


and a general verdict is returned for A., on his pleading the gene- 
ral issue, and giving in evidence a discharge under the insolvent 
law; and B. is defaulted, and a verdict is returned against C ; the 
plaintiff is entitled to a judgment against B. and C. Hathaway 
v. Crocker, ib, 262. 
JURORS. (Not permitted to disclose.) Jurors are not permitted by 
their testimony to disclose their deliberations and proceedings, 
while consulting together in their private room; but the rule does 
not extend to their conduct at other times and in other places. 
Where one of the jurors to whom a cause was committed had 
entertained personal hostility towards the party against whom the 
verdict was returned, and had previously, on hearing but a part 
of the evidence on a former trial of the same action, expressed an 
opinion in favour of the other party, and on being interrogated at 
the commencement of the present trial, had declared himself to be 
impartial; and had during this trial been drinking with the party 
in whose favour the verdict was returned, on his invitation and at 
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his expense; the verdict was set aside, and a new trial granted. 
Studley v. Hall, 9 Shepley 198. 

LARCENY. (Bank bills.) Bank bills redeemed by the bank that 
issued them, and in the hands of its agents, are the subject of 
larceny. 

The rule, that where property is stolen in one county and is 
carried by the thief into another, he may be convicted of larceny 
in the latter county, applies as well to property which is made the 
subject of larceny by statute, as to property which is the subject 
of larceny by the common law. Commonwealth v. Rand, 7 Met- 
calf 475. 

LEGACY AND LEGATEE. (Zapse.) A legacy, which is given over 
after the death of the first legatee, does not lapse by the death of 
the first legatee during the testator’s life, but vests in the legatee in 
remainder, on the testator’s death. But if the first legatee, and 
also the legatee in remainder, die before the testator, the legacy { 

lapses, and falls into the residue of the testator’s estate: So does 

a legacy which is given on a condition that is not performed. 

Prescott v. Prescott, ib. 141. 

2. (Executor cannot compel legatees to refund, except for the dis- 
charge of debts.) The rule of the English courts, that where an 
executor voluntarily pays a legacy, he cannot afterwards maintain 
a bill to compel the legatee to refund, unless it becomes necessary 
for the discharge of debts, recognised and acted on. 

A testator owing no debts and having bequeathed legacies, his 
executor voluntarily made considerable payments to the legatees, i 
under an impression that a bond for a large amount, executed by 
a debtor of the testator to the latter in his lifetime, was good and 
would be collected. The bond turned out to be unavailing, and 
the other assets were less than what was paid the legatees. Held, 
though the executor may not have been culpably negligent in re- 
spect to the bond, and therefore not chargeable with its whole 








amount, yet he cannot recover back from the legatees any part of 

what he had paid them. Davis v. Newman, 2 Robinson 664. j 
LIBEL. (Evidence of general character.) In an action for a libel, 

evidence that the plaintiff’s general character was bad when the 

libel was published, is admissible under the general issue in miti- 

gation of damages, although the defendant has filed a plea in jus- 
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tification, in addition to the general issue. And such evidence may 

be given after the plaintiff has introduced testimony to rebut the 

evidence given by the defendant in support of his justification. 

Stone v. Varney, 7 Metcalf 86. 

2. (Necessary averments in indictment.) In an indictment for a 
libel, where it does not appear from the paper itself who was its 
author, or the persons of and concerning whom it was written, or 
the purpose for which it was written; each of these should he ex- 
plicitly averred, as facts for the consideration of the jury. 

Where the persons alleged to have been libelled, are alluded to 
in ambiguous and covert terms, it is not sufficient to aver, gene- 
rally, that the paper was composed and published, “ of and con- 
cerning,” the persons alleged to have been libelled, with innuendos, 
accompanying the covert terms, wherever they occur in the paper 
as set out in the indictment, that they meant those persons, or 

{ were allusions to their names. There should be a full and explicit 

averment, that the defendant, under and by the use of the covert 
terms, wrote of and concerning the persons, &c. 

Where a paper is not libellous on its face, but possesses a latent 

meaning which renders it libellous, the latent meaning must be 

explicitly set forth, by way of averment or colloquium, so as to 

make it appear on the face of the indictment, that the paper is a 

libel. 

Where a publication is malicious, and its obvious design and 
tendency is to bring the subject of it into contempt and ridicule, it 
j will be a libel, although it imputes no crime liable to be punished 

with infamy. State v. Henderson, 1 Richardson 179. 

LIEN. (How affected by change of possession.) Where by the con- 
tract of sale of timber trees, the property in the trees passes to the 
vendee subject to a lien created by the contract for the payment 
of the agreed price thereof, and by its terms the possession was 
to remain with the vendor until the money was paid or security 
furnished, the lien is not destroyed by any possession taken by 

j the vendee, authorized by the contract, in the usual course of such 
business. Bradeen v. Brooks, 9 Shepley 463. 

LIMITATIONS, (Adverse possession.) Where there has been a 
tenancy in common, if the tenants in possession only claim the un- 
divided interest which was held by their immediate grantors, it is 
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not adverse to the remaining part of the title, and such persons 
cannot avail themselves of the statute of limitations. 
But if the occupants entered into possession and held the land 
for more than twenty years before the commencement of the suit, 
by a purchase and claim thereof in entirety and severalty, and not | 
an undivided part thereof in co-tenancy, it is an adverse posses- 
sion, and the statute of limitations is a good plea. Clymer’s lessee 
v. Dawkins, 3 Howard 674. 
MILL. (Abandonment of mill privilege.) A mill privilege cannot 
be considered as extinguished or abandoned by disuse, until such 
disuse, entire and complete, has continued twenty years. Hurd 
) v. Curtis, 7 Metcalf 94. 
MORTGAGE. (Extinguishment.) Where there is a conveyance by 
the mortgagee to one who had previously acquired a right in the 
equity of redemption, the rule is well established, that the mort- 
gage will not be considered as extinguished, when it is for the inte- / 
rest of the grantee to have it upheld, unless the intention of the 
parties to extinguish it is apparent. 
Where the conveyance from the mortgagee to the purchaser of 
the equity of redemption concluded thus ;—* meaning and intend- 
ing hereby to convey all the right, title and interest now vested in 
me by virtue of any and all conveyances heretofore made to me 
by I. & J. C. Pocl,” the mortgagors; it was held, that no inten- 
tion to discharge the mortgage appeared, but the reverse. Pool y. 
Hathaway, 9 Shepley 85. 
2. (Of personal property.) If personal property be transferred as j 
security for becoming surety on a note, and the note is afterwards 
paid by the surety, and a new mortgage is then given to him of 
the same property to secure the repayment of the sum thus paid, 
i within a stipulated time, any rights acquired by the first transfer, 
a must be considered as waived by taking the mortgage. Paul v. 
Hayford, ib. 234. 
NEW TRIAL. (What conviction will not be set aside as contrary 
to evidence.) Where a verdict of conviction in a criminal case is j 
clearly against the evidence, or clearly without evidence to justify ' 
it, it is the duty of the court to set the verdict aside on the appli- 
cation of the prisoner, and to award him a new trial. But where, 
upon evidence merely circumstantial, the jury has found the pri- 
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soner guilty, and the court which tried the case has refused to 
grant a new trial, the verdict will not be disturbed by the general 
court, even though, in the opinion of that court, the evidence do 
nct amount to very strong and clear proof, 

Case in which under the circumstances just mentioned, a con- 
viction of murder in the second degree was sustained by the gene- 
ral court. Parsons v. Commonwealth, 2 Robinson 772. 

NUNCUPATIVE WILL. (Last sickness.) What sickness will be 
considered the last sickness of the deceased, and what will be 
considered a commitment to writing of the testimony or the sub- 
stance thereof, within the meaning of the statute concerning nun- 
cupative wills, in 1 R. C. 1819, p. 377,§ 7,8. Page v. Page, 
ib. 424. | 

PARTNERS. (Dormant partners.) If one sells goods to an osten- 
sible partner, and, without knowing that there are dormant part- 
ners, takes the individual note of the ostensible partner, on which 
he sues, recovers judgment and issues execution, which is returned 
nulla bona, he will not be thereby barred from his action for goods 
sold against all the partners. Watson y. Owens, 1 Richardson 111. 

2. (Evidence of partnership.) Under the plea of non est factum, in- 
volving the existence of a partnership, the declaration of the de- 
fendant to third persons before the execution of the instrument in 
question, that no partnership existed, is not evidence. What the 
defendant said when the note was offered to him for payment, 
would be evidence; such declaration being a part of the res geste. 
England y. Burt, 4 Humphreys 399. 

PAYMENT. (Application of credits.) Where frequent settlements 
of accounts, with debt and credit, are made between the parties, 
and balances carried forward to new account, and no appropria- 
tions have been expressly made by the parties, the law will appro- 
priate the credits to the extinguishment of the oldest charges. 
M’ Kenzie vy. Nevius, 9 Shepley 138. 

2. (Application of payments.) The principle laid down by Cabell J., 
in Pindall’s ex’x &c. v. The Bank of Marietta, 10 Leigh 484, 
that “‘a debtor owing a debt consisting of principal and interest, 
and making a partial payment, has a right to direct its application 
to so much of the principal in exclusion of the interest, and the 
creditor, if he receives it, is bound to apply it accordingly,” ap- 
proved and acted on. Miller y. Trevilian, 2 Robinson 1. 
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PROMISSORY NOTE. (Consideration.) It was held, that if the 
patent right, which was the consideration of a note, was not wholly 
worthless, the consideration was sufficient to entitle the payee to 
recover the full amount of the note. 

If it appears on the face of a promissory note, that it was given 
“for value received,” this is prima facie evidence of a sufficient 
consideration. Clark v. Peabody, 9 Shepley 500. 

2. (Waiver of noitce.) If the indorser, for valuable consideration, of 
a note over due, promises at the time of the transfer to pay what 
the indorsee fails to collect from the drawer, it is a waiver of his 
right to require proof of demand and notice. 

Neglect to give notice to the first indorser, does not discharge a 
subsequent indorser who has had notice. Matthews v. Fogg, 1 
Richardson 369. 

TRESPASS. (Officer not liable.) An officer, who holds an execu- 
tion in the common form, issued by a court having jurisdiction, 
against a defendant who had been discharged under the insolvent 
law of 1838, c. 163, after the judgment on which the execution 
issued was rendered, is not liable to an action of trespass for ar- 
resting and committing such defendant on the execution, although 
the defendant shows his discharge to the officer before he is ar- 
rested. Wéilmarth v. Burt, 7 Metcalf 257. 

2. Where the owner of land had been disseized thereof for twelve 
years, and at the end of that*time had made an entry thereon, and 
brought his writ of entry and recovered judgment therein for the 
land, and the tenant had put in his claim for betterments, and had 
the same allowed upon the trial; it was held, that an action of 
trespass guare clausum, commenced while that suit was pending, 
for cutting trees on the premises during its pendency, could not 
be maintained. 

And it would seem that an action of trespass quare clausum 
cannot be maintained against one who has become legally entitled 
to his improvements upon the premises, for cutting trees thereon, 
after he has become thus entitled. Chadbourn vy. Straw, 9 Shep- 
ley 450. 

TENANT IN COMMON. (Trover by one co-tenant against the 
other.) One tenant in common of a chattel cannot maintain trover 
against his original co-tenant, while he remains in possession of 
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the property; nor can he maintain such action against the vendee 
of the original co-tenant, so long as he continues in possession of 
the property, although claiming it as sole owner. Dain y. Cowing, 
ib. 347. 


USURY. (Giving note not payment.) Neither the giving of a nego- 


tiable note, in settlement of an account which contains a charge 
for unlawful interest, nor the giving of a memorandum check, in 
settlement of the note, is such a payment of unlawful interest as 
will enable the party giving the note and check to recover back 
threefold the amount of interest paid, in an action on the Rev. Sts. 
c. 35, § 3. Stevens v. Lincoln,7 Metcalf 525. 


VERDICT. (Amendment of.) A jury, under instructions from the 


court of common pleas, found for the plaintiff, on both counts in 
his declaration, and assessed separate damages on each count: 
The court thereupon instructed the jury that the plaintiff was not 
entitled to recover on his second count, and ordered them to find 
a verdict for the defendant on that count, which they accordingly 
did. On the case being brought into the supreme judicial court, 
upon exceptions, it was held, that this court had no authority to 
amend the verdict, so as to conform it to the first finding of the 
jury, although the first instructions to them were right, and the 
last wrong. Roberts v. Rockbottom Co., ib. 46. 


WATER COURSES. (Damages.) An action on the case by one 


riparian proprietor of an unnavigable stream against another, for 
erecting a dam on the stream, whereby the water, in the channel 
of the creek, is raised along the plaintiff’s land, above its natural 
level, cannot be sustained without proof of special damage. Gar- 
rett v. M’Kie, 1 Richardson 444, 


WAY. (Evidence.) In an action for obstructing a private way, an 


award may be given in evidence, to establish plaintiff’s right of 
way; not as conveying the right, but as estopping the defendant 
from denying it. 

Where the evidence to establish a private way is a mere use, 
by the plaintiff and those under whom he claims, for more than 
thirty years, and, at the same time, it is proved that the road was 
common to all the country, every body used it; such a use, though 
it might establish a public road, for obstructing which an indict- 
ment would lie, does not establish a private way. Prince vy. Wil- 
bourn, ib. 58. 
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WILL. (Contingent remainder.) A testator devised land to his 
) daughter H. during her life, and to her husband W. during his life, 
| and at the decease of H. and W. to be divided among the heirs of 
each. Held, that the remainder, after the termination of the life 
estates of H. and W., was contingent until the death of H., and 
vested, on her death, in those who were then her heirs at law. 
Richardson vy. Wheatland, 7 Metcalf 169. 
WITNESS. (Incompetency.) A person convicted of the offence of 
receiving stolen goods, knowing them to have been stolen, is not 
a competent witness. Commonwealth v. Rogers, ib. 500. 
WRIT OF RIGHT. (Recovery in.) Within what time the plea of 
several tenancy should be pleaded in a writ of right. 
Upon a writ of right by three demandants, it appears at the trial 
of the mise, that the tenement demanded descended to the demand- 
ants and their two infant brothers from their mother, and that those 
two infants successively died without issue, and were survived by 
their father as well as by the demandants: Held, 1. That upon 
the death of the infant who first died, his share of the tenement 
descended to his four brothers, without regard to the father; and 
upon the death of the other infant, the share which he derived by 
descent from the mother passed in like manner to the three bro- 
thers, but the share which he derived by descent from his brother 
(one-fourth of one-fifth) descended to his father. 2. That accord- 
ing to the principles established in Garrard, &c. v. Henry, &c., 

6 Rand. 110, and Linton et al. v. Bartly et al., 9 Leigh 444, the i 
| fact of the father’s having so become interested as tenant in com- ) 
mon with the demandants (not having been pleaded in abatement) 
cannot prevent the dermandants from recovering so much of the 
tenement as they sh >w title to, namely, all except that fourth of a 
fifth. Walkers v. Boaz, §-c., 2 Robinson 485. 
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